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To  the  Senate  and  House  of  Representatives  of  the  Commonwealth 

of  Pennsylvania. 

Gentlemen  ; — I  transmit  herewith  a  seventh  report  of  the  com¬ 
missioners  appointed  to  revise  the  civil  (-ode  of  Pennsylvania,  accom¬ 
panied  by  four  bills  of  the  following  titles: — 

1.  A  bill  entitled  “An  act  relating  to  lunatics  and  habitual 
drunkards,” 

'2.  A  bill  entitled  “  An  act  relating  to  assignees  for  the  benefit  of 
creditors  and  other  trustees,” 

3.  A  bill  entitled  “  An  act  relating  to  domestic  attachments,” 

4.  A  bill  entitled  “An  act  relating  to  writs  of  quo  warranto  and 
mandamus,” 

To  which  I  would  respectfully  ask  the  attention  of  the  General  As¬ 
sembly.  The  period  to  which  the  commissioners  were  limited  by  the 
resolution  of  the  last  session,  having  passed  oft'  without  enabling  them 
to  accomplish  the  important  work  to  which  they  were  appoint^,  it 
would  seem  to  be  a  subject  worthy  of  consideration,  whethgiya  further 
extension  of  the  time  for  completing  the  entire  revision  Mcftur  civil 
code  ought  not  to  be  granted.  The  reason  why  the  revisrefa^te-mot 
finished,  it  seems  to  me,  judging  from  the  work  actually  done  by  the 
commissioners,  cannot  be  imputed  to  any  want  of  exertion  on  their 
part  to  accomplish  it,  but  is  owing  to  the  immense  mass  of  legislation 
they  have  been  obliged  minutely  to  examine,  compare,  revise  and  ar¬ 
range  ;  and  having  brought  their  labors  so  near  a- close,  it  would  be  a 
subject  of  regret  that  our  revised  statutes  should  stop  short  of  those  of 
the  present  day. — The  subject  is  respectfully  submitted  for  the  con¬ 
sideration  of  the  General  Assembly. 

GEO :  WOLF. 

Harrisburg,  March  28th,  1835. 


To  the  Senate  and  House  of  Representatives  of  the  Commonwealth 

of  Pennsylvania. 

The  undersigned,  commissioners  appointed  to  revise  the  civil  code 
of  Pennsylvania,  have  now  the  honor  to  submit  the  following  bills, 
viz : 

1.  A  bill  entitled  “An  act  relating  to  lunatics  and  habitual  drunk* 
ards.” 
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2.  A  bill  entitled  “An  act  relating  to  assignees  for  the  benefit  of 
creditors,  and  other  trustees.” 

3.  A  bill  entitled  “An  act  relating  to  domestic  attachments.” 

4.  A  bill  entitled  “An  act  relating  to  writs  of  Quo  Warranto  and 
Mandamus.” 

These  bills,  it  will  be  perceived,  relate  to  the  administration  of  jus* 
tice,  and  are  submitted  in  connection  with  our  sixth  report,  laid  before 
the  Legislature  on  the  1 6th  of  January  last,  to  which  we  refer  for  ex¬ 
planation  of  our  general  views.  Each  bill  however,  is  accompanied 
with  remarks  explanatory  of  its  general  features. 

We  have  now  arrived  at  the  period  of  time  fixed  by  the  Legislature 
for  the  completion  of  our  labors,  and  we  think  it  due  to  the  Legisla¬ 
ture  and  the  people,  as  well  as  to  ourselves,  to  express  our  sincere 
regret,  that  the  important  but  arduous  work  which  was  assigned  to  us, 
has  not  been  finished.  We  have  more  than  once  suggested  to  the 
Legislature,  some  of  the  difficulties  which  we  found  to  obstruct  a  rap¬ 
id  execution  of  the  task.  It  is  not  necessary  that  we  should  do  more 
than  refer  to  our  reports  of  the  1st  March,  1832,  30th  of  December, 
1833,  and  9th  of  January,  1835.  It  may  be  sufficient  to  remind  the 
Legislature,  that  we  have  been  employed  in  revising  the  legislative 
labors  of  one  hundred  and  thirty  years ,  accumulated  to  a  degree,  of 
which,  we  believe  there  is  no  example  in  any  other  State ;  to  say  no¬ 
thing  of  the  revision  of  a  series  of  British  statutes,  commencing  with 
Magna  Charta ;  and  that  this  labor  was  undertaken  and  performed 
by  each  of  us  separately,  under  the  express  direction  of  one  of  the 
resolutionswf  the  Legislature,  which  required  that  the  commissioners 
should  Examine,  correct  and  approve  the  separate  labors  of  each  ;” 
a  reqi^isrtion  which,  in  fact,  imposed  upon  each  of  us,  a  labor  equiva¬ 
lent  to  a  separate  revision  of  the  whole. 

Regretting  therefore,  as  we  earnestly  do,  that  the  work  is  not  yet 
done;  especially,  that  we  must  leave  unfinished  the  very  important 
subject  of  the  administration  of  justice  ;  we  cannot  reproach  ourselves 
with  remissness  in  the  performance  of  our  duties.  We  have,  in  con¬ 
formity  with  the  directions  in  the  resolutions  of  the  7th  April,  1832, 
applied  ourselves  “assiduously  to  the  object  of  our  appointment,”  and 
spared  neither  labor  nor  expense  to  accomplish  within  the  time  limited, 
a  work,  which  we  hoped,  would  not  be  found  unworthy  of  this  great 
and  enlightened  Commonwealth. 

Wr.  RAWLE, 

T.  1.  WHARTON. 
JOEL  JONES. 

Philadelphia.  March  23d,  1835. 
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ENTITLED  “ AN  ACT  RELATING  TO  LUNATICS  AND 
HABITUAL  DRUNKARDS.” 


CONTENTS 

Of  the  Bill  entitled  “ An  act  relating  to  Lunaties  and  Habitual 

Drunkards .” 

i 

Section  I,  Jurisdiction  of  the  courts. 

2.  How  the  same  shall  be  exercised. 

3.  Form  of  the  commission. 

4.  Not  to  issue,  except  upon  application  of  relatives,  Ac.  and 
upon  affidavit,  &c. 

5.  Commission  may  be  addressed  to  one  or  more  persons. 

6.  Court  to  make  an  order  respecting  notice. 

7.  Commissioners  may  issue  venires  for  not  less  than  twelve 
nor  more  than  twenty -three  persons. 

8.  Under  certain  circumstances,  the  court  may  direct  the  in¬ 
quisition  to  be  held  by  one  of  the  judges  and  the  atten¬ 
ding  jury. 

9.  If  the  judge  shall  certify  that  the  application  in  such  case 
was  without  probable  cause,  the  applicant  shall  be  liable 
to  the  costs. 

It'.  Compensation  of  commissioners. 

1 1 .  Compensation  of  jurors. 

II.  Of  the  Traverse  of  an  Inquisition. 

12.  Any  person  aggrieved  may  traverse  an  inquisition. 

13.  The  court  may  nevertheless  make  all  necessary  orders  re- 
repecting  the  person  or  property  of  the  Lunatic,  &c. 

III.  Appointment  of  Committees ,  and  herein  of  foreign  Committees ,  6pc. 

Section  14.  Court  to  appoint  committees  of  persons  and  estate. 

!  5.  Committee  of  estate  to  give  security. 

If.  The  finding  of  the  inquest  to  have  the  same  effect  in  all 
counties  of  the  Commonwealth. 

17-  Effect  of  an  appointment  by  a  foreign  tribunal. 

1 8.  Proviso :  Copies  of  the  proceedings  in  case  of  a  lunatic, 
non-resident  in  the  Commonwealth  may  be  admitted  for 
certain  purposes. 

IV.  Auth  ority  and  duties  of  a  Committee  ;  and  herein  of  the  sale  of 
real  estate  and  executing  the  contracts  of  Lunaties. 

Section  19.  Inventory  to  be  filed  by  committee. 

20.  Committee  to  have  care  of  real  and  personal  estate,  &c. 

21 .  If  the  income  be  insufficient  for  maintenance  &c.  the  com¬ 

mittee  may,  under  the  direction  of  the  court,  applv  r>arl 
of  the  principal  &c. 
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Section  22.  Court  may  order  the  sale  or  mortgage  of  real  estate  in 
certain  cases. 

23.  Certain  statements  and  estimates  to  be  first  furnished. 

24.  Notice  of  the  application  for  such  purpose  must  first  be 

given. 

25.  Court  may  appoint  an  auditor  on  such  application. 

26.  What  an  order  for  sale  of  real  estate  must  contain. 

27.  What  an  order  for  wo  igage  of  real  estate  must  contain. 

28.  Proceedings  of  the  estate  is  situate  in  another  county. 

29.  Committee  to  make  return  of  sale  and  confirmation  thereof. 

30.  No  sale  or  mortgage  to  be  confirmed  unless  security  given 

by  the  committee. 

31.  Committee  to  execute  deed  to  purchase  &c. 

32.  In  case  of  death  of  committee  &c.  the  court  to  order  the 

prothonotary  &c.  to  execute  deed. 

33.  The  like  proceedings  to  be  had,  if  the  committee  shall 

neglect  or  refuse  to  execute  deed  &c. 

3-1.  Committee  may,  under  the  direction  of  the  court,  invest 
in  stock  &c. 

35,  Contracts  in  writing  of  lunatics  may  be  inforced  in  the 
court  of  common  pleas, 

S6.  Decree  of  the  court  thereon  may  be  recorded. 

37.  Duty  of  committee  to  execute  deed  &c. 

38.  Parol  contracts  may  be  enforced  in  like  manner  in  certain 

cases. 

39.  Contracts  for  the  purchase  of  land  maybe  enforced  in 

the  common  pleas 

40.  Committees  of  the  estate  to  settle  their  accounts  every  three 

years  and  oftener  it  required. 

4f.  Such  committees  to  settle  full  accounts  on  the  determina¬ 
tion  of  the  trust. 

42.  Committees  of  the  person  to  settle  accounts  whenever  re¬ 

quired  by  the.  court. 

43.  Courts  of  common  pleas  to  have  the  like  control  over  com¬ 

mittees  as  orphans’  courts  possess  over  guardians  &c. 

V.  Proceedings  in  civil  actions  against  Luna  ics. 

4  !.  Lunatics  not  to  be  liable  to  arrest  or  imprisonment. 

45.  Writs  to  be  served  on  committees. 

46.  Court  to  discharge  such  lunatic  from  arrest. 

47.  Proviso,  if  plaintiff  shall  make  affidavit  that  the  inquisition 

was  unduly  found  &c. 

48.  Duty  of  keeper  of  prison,  if  any  person  confined  in  a  civil 

action  shall  appear  to  be  a  lunatic,  to  give  notice  to  al¬ 
dermen  or  justices. 

49.  Duty  of  aldermen  or  justices  in  such  cases. 

60.  Duty  of  the  prothonotary  and  of  the  court  in  such  cases. 
51.  Court  to  hear  the  case,  and  may  discharge  the  person  so 
confined  or  deliver  him  to  his  friends,  &c. 
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Section  52.  Court  to  appoint  some  person  to  appear  for  the  lunatic,  if 
arrested  on  mesne  process, 

53.  Court  to  appoint  assignees,  if  the  lunatic  be  arrested  on 

final  process. 

54.  Assignees  to  have  like  powers,  &c.  as  in  case  of  insol¬ 

vency. 

55.  Order  of  the  court  to  be  a  sufficient  warrant  for  his  dis¬ 

charge,  &c. 

56.  On  the  application  of  the  bail  of  a  lunatic,  the  court  may 

order  an  exoneretur. 

57.  In  every  such  case,  the  court  to  appoint  some  person  to 

appear  for  the  defendant. 

VI.  Criminal  proceedings  against  Lunatics . 

58.  On  the  trial  of  any  person,  if  it  shall  appear  that  he  was 

insane  at  the  commission  of  the  offence,  the  jury  are  to 
find  the  lact,  and  the  court  to  order  him  to  be  detained 
in  custody,  &c. 

59.  The  like  proceedings,  if  the  person  shall  appear,  upon  ar¬ 

raignment  or  trial,  to  be  insane. 

69.  Proceedings  if  a  person  brought  up  to  be  discharged  shall 
appear  to  be  insane. 

61.  Proviso — That  such  person  may  be  delivered  to  his  kind¬ 

red  or  friends,  or  to  the  overseers,  &c.,  on  their  giving 
security. 

62.  The  estate  of  such  lunatic  to  be  liable  for  his  support ;  and 

in  default  of  such,  the  county,  township,  &c. 

VII.  Of  superseding  a  Commission  of  Lunacy ,  fir. 

63.  On  petition  and  proof  that  the  party  is  restored  to  sound 

mind  or  become  habitually  sober,  the  court  may  order 
the  commission  to  be  superseded,  &c. 

64.  The  order  in  such  case  to  have  the  effect  of  a  writ  of  su¬ 

persedeas. 

65.  Proviso — that  such  order  is  not  to  render  the  estate  liable 

for  intermediate  contracts. 

VIII.  Penalty  on  Innkeepers  selling  to  Habitual  Drunkards. 

66.  Ten  dollars  penalty  for  every  such  act,  after  notice,  &e. 

67.  Meaning  of  the  word  “  lunatic”  in  this  act. 
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REMARKS 

ON  THE  BILL  ENTITLED  “AN  ACT  RELATING  TO  LUNATICS  ANB> 
HABITUAL  DRUNKARDS.” 

In  our  last  report  to  the  Legislature,  we  submitted  some  general  re¬ 
marks  upon  the  authority  of  the  courts  in  the  case  of  persons  non  com¬ 
potes  mentes,  in  connexion  with  the  subject  of  Chancery  jurisdiction 
and  powers,  to  which  we.  beg  leave  to  refer.  We  then  added  that  we 
had  prepared  a  bill  on  this  subject,  which  we  hoped  would  be  found  to 
contain  some  essential  improvements  in  the  law. 

The  bill  now  submitted,  incorporates  with  the  proceedings  in  lunacy , 
those  which  have  been  authorized  by  the  Legislature  in  the  case  of 
habitual  drunkenness;  the  subjects,  as  it  appears  to  us,  being  so  nearly 
akin  to  each  other,  that  they  may  properly  be  treated  as  one.  The  only 
acts  of  Assembly  to  be  found  on  our  statute  books  in  relation  to  either 
of  these,  are  the  acts  of  1794,  (relating  to  contracts  of  lunatics  unexe¬ 
cuted,)  of  1814  and  1818,  (relating  to  the  sale  and  mortgage  of  their 
lands,)  and  the  acts  of  1819  and  1822,  (relating  to  habitual  drunk¬ 
ards.)  The  act  of  1819,  authorizing  proceedings  in  the  case  of  ha¬ 
bitual  drunkards,  refers  to  the  proceedings  in  the  case  oflunacy.  In 
compiling  this  act  and  that  of  2d  April,  1822,  it  became  necessary 
either  to  pursue  the  same  course  of  reference,  or  to  provide  expressly 
and  in  detail,  the  method  of  proceeding.  It  appeared  to  us  better,  upon 
the  w'hole,  to  consolidate  into  one  bill,  the  provisions  relating  to  luna¬ 
tics  and  habitual  drunkards,  and  to  direct  specifically  the  mode  of 
proceeding  ;  because,  the  proceedings  in  lunacy  are  'not  familiar  to  the 
public,  or  even  to  the  legal  profession  in  all  cases,  and  principally  be¬ 
cause  those  proceedings  require  revision  and  amendment  to  adapt  them 
io  the  present  time  and  the  constitution  and  organization  of  our  courts, 
and  some  valuable  proceedings  have  suggested  themselves  to  us,  or 
been  suggested  in  other  quarters,  which  w;e  are  desirous  to  add  to  our 
laws.  This  bill,  then,  wall  be  found  to  contain  the  material  provisions 
of  the  case  of  lunacy  or  habitual  drunkenness,  arranged  under  the  fol¬ 
lowing  heads,  viz  : 

I.  Of  the  commission  of  lunacy  or  habitual  drunkenness  and 
the  inquisition  held  thereon. 

II.  Of  the  traverse  of  an  inquisition. 

III.  Of  the  appointment  of  committees;  and  herein  of  appoint¬ 

ment  by  foreign  authority7. 

IV.  Of  the  authority  and  duties  of  a  committee  ;  and  herein  of 

the  sale  and  mortgage  of  real  estate  and  executing  the 
contracts  of  lunatics,  &c. 

V.  Of  the  proceedings  in  civil  actions  against  lunatics. 

VI.  Of  criminal  proceedings  against  lunatics. 

VII.  Of  superseding  a  commission  of  lunacy. 

VIII.  Penalty  on  innkeepers  selling  to  habitual  drunkards. 

Section  1  &  2.  The  first  and  second  sections  declare  the  jurisdic¬ 
tion  of  the  courts  in  cases  of  lunacy  and  habitual  drunkenness.  It  will 
be  seen  that  throughout  the  bill  the  court  of  Common  Pleas  alone  is 
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named.  The  Supreme  Court  has  by  the  Constitution  original  juris¬ 
diction  in  cases  ot  lunacy,  concurrently  with  the  Common  Pleas,  but 
the  difficulties  in  the  way  of  a  suitable  exercise  of  their  powers,  in  this 
respect,  of  which  the  inability  to  issue  a  vtnire  in  case  of  a  traverse, 
except  in  the  county  of  Philadelphia,  may  be  mentioned  as  an  instance, 
and  the  press-of  other  business  in  that  court,  are  such,  that  we  have 
thought  it  best  to  facilitate  and  improve  the  method  ol  proceeding 
in  the  Common  Pleas,  so  as  to  induce  professional  persons  and 
others  to  resort  to  that  tribunal,  leaving  the  Supreme  Court  to  act  as 
a  court  of  appeal  merely,  for  which  it  is  better  fitted  by  its  present 
arrangements.  We  have  experienced  some  difficulty  in  settling  the 
jurisdiction  of  the  several  courts  of  Common  Pleas.  Ordinarily  the 
place  of  residence  of  the  person  alleged  to  a  lunatic,  ascertains  the  juris¬ 
diction,  as  the  jury  must  come  from  the  county  :  there  are  cases  how¬ 
ever,  in  which  the  lunatic  is  confined  in  a  Hospital  or  Asylum  in 
another  county,  and  in  such  cases,  his  domicil  is  considered  by  the 
law  to  be  still  in  the  county  from  which  he  was  removed.  Provision 
is  made  for  this  case  in  the  first  clause  of  the  second  section.  It  may 
happen  that  a  lunatic  foreigner  or  citizen  of  another  State  may  be 
here  without  having  acquired  a  residence ;  authority  in  such  case  is 
given  to  the  court  of  the  county  in  which  he  may  be,  by  the  second 
clause  of  that  section.  The  third  clause  provides  for  the  case  of  an 
inhabitant  of  this  Commonwealth,  absent  therefrom  and  alleged  to  be 
a  lunatic.  We  trust  that  these  sections  will  be  found  to  settle  the  ju¬ 
risdiction  of  the  courts  upon  proper  principles,  and  with  convenient 
method. 

Section  3.  In  this  section  we  have  given  the  form  of  a  commis¬ 
sion  which  is  shorter  and  more  simple  than  that  in  present  use. 

Section  4,  Is  adopted  from  the  first  section  of  the  act  of  1819,  re¬ 
lating  to  habitual  drunkards,  and  applied  to  both  classes  of  persons. 

Section  5.  We  propose  in  this  section  an  alteration  of  the  present 
practice,  by  authorizing  the  court  to  appoint  one  or  more  commission¬ 
ers  ;  at  present  thiee  are  always  appointed ;  we  perceive  no  necessity 
for  adhering  to  this  number  :  it  adds  to  the  expense  and  often  occasions 
delay  without  any  correspondent  advantage  that  we  can  discover. 

Section  6.  This  section  requires  the  court  to  make  an  order  respec¬ 
ting  notice  to  the  party,  of  the  execution  of  the  commission.  We  think 
it  right  that  notice  should  be  given  in  all  cases,  in  which  it  is  practi¬ 
cable  and  convenient ;  but  there  are  cases  in  which  notice  cannot  be 
given  directly  to  the  party  without  greater  mischief  than  can  he  sup¬ 
posed  for  a  contrary  course,  and  others  in  which  it  is  not  practicable. 
We  think  it  ought  to  be  left  to  the  court,  who  will  have  the  whole  sub¬ 
ject  before  them,  to  direct  the  extent  and  manner  of  notice. 

Section  7 .  The  object  of  this  section  is  to  authorize  the  Commissioners 
to  directa  less  number  than  twenty-four  jurymen  to  be  summoned,  when 
it  is  probable  there  will  be  no  difficulty  in  the  case,  and  when  the  es¬ 
tate  of  the  party  is  small. 

Sections  8  &  9.  These  provisions  are  also  new,  and  are  suggested  by 
us  for  reasons  similar  to  those  already  mentioned.  The  expenses  of  com- 
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missions  oflunacy  have  frequently  been  complained  of,  and  not  with¬ 
out  some  icason,  since  to  persons  of  small  means,  they  operate!  to  pre¬ 
vent  a  resort  to  i his  method  of  providing  for  the  party.  We  think 
that  justice  should  not  be  inaccessible  to  any  class  or  description  of 
persons,  and  if  the  present  machinery  of  commissioners  and  an  inquest 
is  too  costly  for  persons  of  limited  means,  some  other  method  should 
be  devised.  We  propose  that  which  is  contained  in  the  8th  section, 
as  calculated  to  effect  the  desired  object.  The  9th  section  authorises 
the  court  in  such  case  to  require  payment  of  the  costs  by  the  relator 
or  person  prosecuting  the  inquiry,  if  it  shall  appear  that,  the  proceed¬ 
ing  was  instituted  without  probable  cause.  This  provision  appears  to 
us  necessary  to  prevent  an  abuse  of  the  privilege  granted  in  the  prece¬ 
ding  section. 

Sections  1 0  &  11,  Relate  to  the  compensation  of  commissioners  and 
jurymen.  The  first,  it  appeal's  to  us,  must  be  left  to  the  courts,  who  will 
be  governed  by  circumstances  in  determining  the  amount.  If  the  es¬ 
tate  be  small,  or  the  case  such  as  not  to  require  a  protracted  investiga¬ 
tion,  there  will  probably  be  but  one  commissioner,  and  the  allowance 
to  him  will  be  small.  In  the  case  of  jurymen,  a  certain  rate  is  prescri¬ 
bed  if  there  be  but  one  meeting,  and  a  larger  allowance  if  they  shall  be 
employed  more  than  one  day. 

Section  12,  Is  taken  from  the  statute  2  &  S,  Edward  6,  c.  8,  §6, 
which  certainly  is  in  force  in  this  state,  although  it  seems  to  have 
been  overlooked  by  the  judges  of  the  Supreme  Court  in  their  report. 

Section  13,  Contains  a  salutary  provision,  which  we  have  adopted 
from  a  recent  British  statute.  (6,  Geo.  IV.  c.  53,  sec.  4.) 

Sections  14  &  15,  Are  in  accordance  with  the  established  practice 
in  cases  of  lunacy,  and  with  the  actof  1 819,  relating  to  habitual  drunk¬ 
ards. 

Sections  1 1  to  !  8,  Declare  the  effect  of  the  appointment  of  a  commit¬ 
tee.  Sec.  !  6  is  in  conformity,  it  is  believed,  with  the  established  law  and 
practice.  In  the  17th  &  1 8th  sect’ ons,  we  have  placed  the  appointment 
of  committees  by  foreign  authority,  upon  the  same  footing  as  that  of 
foreign  guardians  is  now  placed  by  the  act  of  1832,  relating  to  Or¬ 
phans’  Courts.  As  far  as  we  have  any  knowledge  of  the  practice  of 
other  states,  they  do  not  admit  an  appointment  of  a  committee  here,  to 
have  any  effect  within  their  jurisdiction.  It  appears  to  us  proper  that 
the  same  rule  should  prevail  here.  It  it  plainly  right  that  the  persons 
of  residents  of  this  Commonwealth,  should  not  be  liable  to  control  by 
virtue  of  any  commission  of  lunacy  issued  by  any  authority  out  of  the 
Commonwealth  ;  and,  although  it  would  perhaps  be  welt  if  semi!  gen¬ 
eral  rule  of  comity  were  established  throughout  the  Union,  which 
would  give  effect  to  such  a  commission  in  respect  to  the  property 
within  this  Commonwealth  of  lunatics  residing  out  of  it ;  and  the  re¬ 
mark  may  be  extended  to  the  analogous  cases  of  administration  and 
guardianship;  yet  in  the  absence  of  such  rule,  it  is  proper,  we  think, 
that  the  legislation  of  this  Commonwealth  should  stand  upon  the  same 
footing  as  that  of  other  states. 
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Section  19,  Is  new.  The  provision  is  adapted  Irom  the  Orphans 
Court  law,  section  4. 

Section  0,  4  1 1  From  the  second  section  of  the  act  of  1819,  w'hich 
is  made  general. 

Section  22,  33.  The  twelve  following  sections  relate  to  the  power 
of  tiie  committee  to  sell  or  mortgage  the  real  estate  of  a  lunatic  or 
habitual  drunkard.  They  are  derived  from  the  acts  of  February  7tb, 
1814,  and  January  19th,  18.7;  with  some  new  additions  and  altera¬ 
tions  principally  derived  from  the  provisions  in  the  Orphans  Court  law, 
relating  to  the  sale  of  the  real  estate  of  intestates,  &c. 

Section  4.  This  provision  is  also  taken  from  the  act  of  1852,  and 
appears  to  us  to  be  proper  for  the  case  of  committees. 

Section  35  to  Sfj.  The  four  following  sections  are  derived  from  the 
act  of  Nth  of  April,  1794,  and  provides  a  method  for  enforcing  con¬ 
tracts  made  by  persons  who  afterwards  became  lunatics  or  habitual 
drunkards  for  the  sale  of  real  estate,  with  certain  alterations  in  the 
mode  of  proceeding  adopted  from  the  15th  and  three  following  sections 
of  the  act  of  2-ith  February,  1-  34. 

Section,  39  Is  new.  It  is  designed  to  supply  a  convenient  method 
for  carrying  into  effect  contracts  made  by  persons  who  afterwards  be¬ 
came  lunatics  or  habitual  drunkards  for  the  purchase  of  real  estate. 

Section  -0,  42.  These  sections  relate  to  the  settlement  of  the  ac¬ 
counts  of  committees,  and  are  principally  adopted  from  the  provisions 
in  the  Orphans  Court  act,  relative  to  the  settlement  of  accounts  by 
guardians. 

Section  45.  In  this  section  we  have,  by  a  general  provision,  con¬ 
ferred  upon  the  Common  Pleas  all  the  authority  over  committees  which 
is  possessed  by  the  Orphans  Court  in  respect  to  guardians.  As  the 
cases  are  nearly  the  same,  it  appeared  to  us  that  a  reference  to  the  w7ell 
ascertained  jurisdiction  of  the  Orphans  Court  would  be  convenient. 

Section  44.  The  next  head  of  the  bill  relates  to  proceedings  in  civil 
actions  against  lunatics.  The  provisions  are  altogether  new  to  our 
law,  but  we  trust  they  are  of  a  character  to  meet  with  the  approba¬ 
tion  of  the  legislature  and  the- community.  We  apprehf  nd  that  we  shall 
not  be  expected  to  vindicate  the  propriety  of  the  provision  in  sec.  44, 
which  forbids  the  arrest  or  imprisonment  of  any  person  found  by  in¬ 
quisition  to  be  a  lunatic.  It  is  perhaps  remarkable  that  the  law  should 
not  have  been  altered  before  this  period. — Still  as  an  inquisition,  taken 
ex\uirt  as  it  must  be,  ought  not  to  be  binding  upon  creditors,  and  as 
the  defendant  may  be  restored  to  a  sound  mind,  we  have  in  sec.  47, 
authorised  the  court  upon  affidavit  to  order  the  defendant  to  be  held 
to  bail,  ii  he  be  in  other  other  respects  liable. 

Section  4S  &  ~  5.  The  eight  follow'ing  sections  are  derived  from  a 
recent  British  statute  (~  Geo.  4,  C.  5~ )  which  we  think  does  credit  to 
the  legislation  of  that  enlightened  country.  The  design  is  to  provide 
lor  the  case  of  persons  arrested  or  imprisoned  in  civil  actions,  who 
shall  appear  to  be  of  unsound  mind.  It  will  be  remarked  that  the  44th 
section  of  this  bill  prohibits  imprisonment  in  the  case  of  a  person  found 
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by  inquisition  to  be  a  lunatic,  except  under  the  circumstances  stated 
in  the  47th  section.  It  may  happen  however  that  the  plaintiff  and 
officer  may  both  be  ignorant  of  the  fact  of  such  inquisition,  and  it 
will  more  frequently  happen  that  no  inquisition  has  been  held  in  rela¬ 
tion  to  a  person,  who  may  nevertheless  be  unquestionably  insane.  If 
a  person  in  such  a  situation  should  be  committed  to  prison,  either  up¬ 
on  a  Capias  ad  respondendum  or  on  final  process,  it  is  the  design  of’ 
these  sections  to  supply  a  method,  by  which  he  may  be  discharged, 
without  impairing  the  rights  of  the  plaintiff  in  the  action,  or  of  any 
other  creditors.  We  have  added  some  provisions  to  those  in  the 
British  statute  and  modified  others,  so  as  to  render  them  more  guard¬ 
ed,  and  as  we  hope  more  convenient  in  practice. 

Section  56,  57,  In  these  sections,  also,  we  propose  an  alteration 
in  the  law  which  we  trust  will  be  acceptable.  The  rule  of  law  with  re¬ 
spect  to  bail  is  so  firmly  fixed,  that  the  judges  have  been  under  the 
necessity  of  determining  that  the  fact  of  the  lunacy  of  a  defendant 
was  not  a  sufficient  reason  for  exonerating  his  bail,  and  consequently 
that  the  bail  must  surrender  him  to  prison  or  pay  the  debt  for  him, 
though  in  some  recent  cases  in  England  they  have  enlarged  the  time 
for  rendering  a  defendant,  under  such  circumstances.  We  think  that 
the  time  has  arrived  for  removing  what  we  cannot  but  consider  a  blem¬ 
ish  upon  the  law.  If  it  be  right  to  disallow  the  arrest  or  imprison¬ 
ment  of  a  lunatic  in  a  civil  action,  the  same  principles  would  autho¬ 
rise  the  discharge  of  bail  given  for  him,  whether  he  was  found  to  be  a 
lunatic  before  or  after  the  giving  of  bail.  We  propose  therefore  to 
authorise  a  summary  inquiry  into  the  circumstances,  and  if  the  court 
shall  be  satisfied  of  the  truth  of  the  allegations  on  the  part  ol  the  bail, 
to  allow  the  bail  to  be  exhonerated. 

Section  58,  62.  The  five  following  sections  relate  to  the  subject  of 
criminal  proceedings,  against  persons  who  were  lunatics  at  the  time  of 
the  commission  of  the  offence  with  which  they  are  charged,  or  who  af¬ 
terwards  became  so.  These  suggestions  like  those  under  the  prece¬ 
ding  head  are  derived  from  a  recent  British  statute  (39  &  40,  Geo.  3, 
c.  94.)  the  provisions  of  which  are  so  much  in  conformity  with  the 
dictates  of  reason  and  philanthropy,  that  it  is  a  matter  of(some  surprise 
to  us,  that  they  have  not  heretofore  been  adopted  in  this  Common¬ 
wealth.  They  require  little  remark  in  explanation.  We  have  made 
some  alterations  to  accommodate  them  to  our  practice.  The  6 1  st  sec¬ 
tion  is  new.  It  appeared  to  us  that  considering  the  unsuitableness  of 
the  county  prisons  in  general,  as  asylums  for  lunatics,  and  the  want 
of  proper  places  for  the  care  of  those  unhappy  persons,  in  which  they 
could  be  detained  under  the  public  authority,  a  provision  authorizing 
the  court  to  deliver  them  to  their  friends,  or  in  default  of  such,  to  the 
overseers  of  the  poor,  on  sufficient  security  being  given  for  their  re¬ 
straint  would  not  be  objectionable. 

Section  63,  65.  Relate  to  the  superseding  of  commissions  of  luna¬ 
cy  and  habitual  drunkenness.  The  63d  section  is  taken  from  the  act 
of  1819,  and  applied  to  both  cases  ;  the  common  law  respecting  the 


13 


supersedeas  in  cases  of  lunacy  being  the  foundation  of  our  statutory 
provision  in  the  case  of  habitual  drunkenness.  In  the  64th  section  we 
have  altered  the  common  law,  so  as  to  dispense  with  the  ancient  writ 
of  supersedeas,  which  appears  to  us  to  be  an  unnecessary  and  expen¬ 
sive  form.  The  65  th  section  contains  the  provision  of  the  second 
section  of  the  act  of  1811,  somewhat  altered.  It  appeared  to  us  sa¬ 
fer  to  declare  that  the  superseding  of  the  commission  should  not  have 
the  effect  of  rendering  the  estate  of  the  person  liable  for  any  contract 
made  previous  to  the  order,  rather  than  in  the  words  of  the  act  to  say 
positively  that  the  estate  should  not  be  liable  for  such  contracts,  since 
this  would  make  the  inquisition  binding  in  all  cases  upon  strangers, 
which  has  not  been  hitherto  supposed  to  be  the  case. 

Section  66,  Is  from  the  second  section  of  the  act  of  2d  April,  1822. 

Section  67.  The  concluding  section  of  the  bill  declares  the  meaning 
of  the  word  “lunatic,”  which  has  been  used  throughout  the  bill  for 
the  purpose  of  avoiding  the  frequent  repetition  of  the  words  Idiot,  lu¬ 
natic,  non  compos  mentis,  persons  of  unsound  mind,  &c. 


Ai\  ACT 

RELATING  TO  LUNATICS  AND  HABITUAL  DRUNKARDS. 

It  is  enacted,  by  the  Senate  and  House  of  Representatives,  of  the 
Commonwealth  of  Pennsylvania,  in  General  Assembly  met,  as  fol¬ 
lows  : 

I.  Of  the  commission  of  lunacy  or  habitual  drunkenness,  and  the 
inquisition  held  thereon. 

Section  1.  It  shall  be  lawful  for  any  court  of  Common  Pleas  of 
this  Commonwealth,  to  issue  a  commission  in  the  nature  of  a  writ  de 
lunatico  inquirendo,  as  heretofore  practised  and  allowed,  to  inquire 
into  the  lunacy  or  habitual  drunkenness  of  any  person,  being  within 
this  Commonwealth,  or  having  real  or  personal  estate  therein. 

Section  2.  The  jurisdiction  aforesaid  shall  be  exercised  as  follows, 
viz  : 

I.  If  any  person  alleged  to  be  a  lunatic  or  habitual  drunkard, 
shall  reside  within  the  Commonwealth,  such  commission  shall  be  issued 
by  the  court  of  the  county  in  which  he  shall  reside,  and  shall  be  exe¬ 
cuted  therein  :  Provided,  that  if  an  alleged  lunatic  shall  be  under 
restraint  in  any  place  within  this  Commonwealth,  out  of  the  county  of 
his  residence,  and  it  shall  be  made  to  appear  to  the  satisfaction  of  the 
court  of  such  county,  that  such  person  cannot  conveniently  be  remo¬ 
ved  to  the  place  of  his  residence,  such  commission  may  be  executed  in 
the  county  where  such  person  may  be  so  restrained. 

II.  If  such  alleged  lunatic  or  habitual  drunkard  shall  not  have  any 
residence  within  this  Commonwealth,  such  commission  may  be  issued 
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by  the  court  of  the  county  in  which  he  may  be,  and  shall  be  executed 
therein. 

Hi.  If  any  inhabitant  of  this  Commonwealth  shall  be  absent  there¬ 
from,  such  commission  may  be  issued  by  the  court  of  the  county  in 
which  his  last  place  of  residence  was,  or  in  which  he  may  have  any 
real  estate,  and  shall  be  executed  therein. 

Section  3.  The  commission  aforesaid,  shall  be  made  according  to  the 
following  form,  to  wit: 

The  Commonwealth  of  Pennsylvania, 
To  Greeting 

Whereas  we  have  been  informed  in  our  court  (  ) 

that  of  the  county  of  now  is  a  lunatic  (or 

habitual  drunkard  as  the  case  may  be)  and  we  being  willing  to  be  more 
fully  satisfied  of  the  state  of  the  said  in  the  premises,  have 

appointed  and  do  hereby  appoint  authorize  and  command  you  (or  any 
two  of  you  if  the  commission  be  directed  to  three  or  more)  that  at 
such  certain  day  and  place  as  you  (or  any  two  of  you)  shall  think  fit, 
you  diligently  inquire  by  the  oaths  or  affirmations  of  gcod  and  law¬ 
ful  men  of  the  county  of  ,  by  whom  the  truth  of  the  mat¬ 
ter  may  be  better  known,  whether  the  said  is  a  lunatic  (or 

habitual  drunkard  as  the  case  may  be)  or  not,  and  if  you  find  him  to 
be  a  lunatic,  then  how  long  he  hat  h  been  so,  and  if  he  enjoys  lucid  in¬ 
tervals  :  and  what  lands  and  tenements,  goods  and  chattels  he  was 
seized  or  possessed  of  or  entitled  to  at  the  time  of  his  becoming  a  lu¬ 
natic,  and  the  value  thereof,  and  whether  he  hath  since  aliened  or  dis¬ 
posed  of  them,  or  any  part  thereof  and  to  whom.  [Or  in  the  case  of 
an  alleged  habitual  drunkard;  if  you  find  him  to  be  so,  what  lands 
and  tenements,  goods  and  chattels  he  is  seized  or  possessed  of  and  how 
much  the  said  lands  and  tenements  are  worth  by  the  year,  and  what 
is  the  value  of  the  same  goods  and  chattels,]  and  how  old  he  is,  and 
who  are  his  heir  or  next  of  kin,  and  the  ages  of  the  said  heirs  or  next 
of  kin  respectively. 

And  for  the  purposes  aforesaid,  we  do  authorize  and  empower  you 
(or  any  two  of  you,)  to  issue  under  your  hand  and  seal  (or  the  hands 
and  seals  of  any  two  of  you,)  all  such  writs  of  venire ,  subpoena  and 
habeas  corpus  as  to  you  (  r  any  two  of  you)  shall  seem  necessary 
and  proper,  and  to  enforce  obedience  to  the  same,  and  to  all  necessa¬ 
ry  orders  and  rules  in  the  premises  as  fully  as  our  said  court  may  law¬ 
fully  do  :  And  the  inquisition  so  to  be  made,  you  are  to  return  to  our 
said  court  on  or  before  the  of  next,  under 

your  hand  and  seal  (or  the  hands  and  seals  of  any  two  of  you)  and 
the  hands  and  seals  of  those  by  whom  you  shall  make  that  inquisi¬ 
tion  and  this  commission. 

Witness  present  (or  as  the  case  may  be)  of  our  said 

court  at  the  day  of  A.  D.  1 8 

Proihonotary. 

Section  4.  Provided,  That  no  commission  shall  be  issued  for  any 
purpose  as  aforesaid,  except  upon  the  application  in  writing  of  a  re- 
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lation  by  blood  or  marriage  of  the  person  therein  named,  or  of  a  per¬ 
son  interested  in  his  estate. 

(2)  Nor  unless  such  application  be  accompanied  by  affidavits  of  the 
truth  of  the  facts  therein  stated. 

Section  5.  It  shall  be  lawful  for  the  court  to  cause  any  such  com¬ 
mission  as  aforesaid  to  be  directed  or  addressed  to  any  one  or  more 
person  or  persons,  who  shall  have  the  same  powers  heretofore  possess¬ 
ed  by  the  three  or  more  commissioners  in  such  commission  named; 
and  the  inquisition  made  thereon  by  such  one  or  more  commissioners 
shall  be  good  and  valid  to  all  intents  and  purposes,  as  ifsuch  commission 
had  been  directed  or  addressed  to  and  the  inquisition  returned  by  three 
or  more  commissioners  as  heretofore. 

Section  6.  It  shall  be  the  duty  of  the  court  at  the  time  of  granting 
any  application  as  aforesaid,  to  make  such  order  respecting  notice  of 
the  execution  of  the  commission  to  the  party  with  respect  to  whom 
such  commission  shall  be  issued,  or  to  some  of  his  near  relations 
or  friends,  who  are  not  concerned  in  the  application,  as  the  said  court 
shall  deem  advisable. 

Section  7.  It  shall  be  lawful  for  the  commissioner  or  commission¬ 
ers  as  aforesaid,  in  their  venire  to  the  sheriff  lo  require  him  to  sum¬ 
mon  such  number  of  persons,  not  less  than  twelve  nor  more  than 
twenty -three,  upon  the  inquest,  as  the  circumstances  of  the  case  may 
seem  to  them  to  require. 

Section  8.  It  shall  be  lawful  for  any  Court  of  Common  Pleas,  if 
they  shall  be  satisfied  upon  such  application,  that  the  party  with  re¬ 
spect  to  w'hom  the  proceedings  are  instituted,  has  no  estate,  or  that  his 
estate  is  so  smalt,  that  the  costs  of  the  inquisition  would  be  found  an 
undue  burthen,  to  direct  an  inquest  to  be  impanelled  from  the  jurors 
attending  the  court,  and  that  the  inquisition  be  held  by  one  of  the 
judges  of  the  court,  at  such  convenient  time  and  place,  as  shall  be 
ordered  by  the  said  court :  and  the  inquisition  so  made,  shall  have  the 
like  force  and  effect,  as  an  inquisition  held  by  commissioners  as  afore¬ 
said. 

Section  9.  If  upon  such  inquisition  it  shall  be  found  that  the  party 
with  respect  to  whom  the  application  was  made  is  not  a  lunatic  or  ha¬ 
bitual  drunkard,  and  it  shall  appear  to  the  judge  holding  such  inqui¬ 
sition  that  there  was  not  probable  cause  for  such  application,  he  shall 
certify  the  same  on  such  inquisition ;  and*  thereupon  the  party  by 
whom  such  application  was  made  shall  be  liable  for  the  costs  of  the 
proceeding,  in  like  manner  as  prosecutors  in  criminal  cases,  when  di¬ 
rected  by  the  jury  to  pay  the  costs  of  prosecution. 

Section  10.  Every  commissioner  shall  be  entitled  to  receive  such 
reasonable  sum  for  his  services  as  the  court  shall  allow  aud  direct. 

Section  11.  Every  person  impannelled  upon  an  inquest,  held  by 
commissioners  as  aforesaid,  shall  be  entitled  to  receive  severity-five 
cents  for  his  services,  and  if  not  completed  in  one  day,  he  may  receive 
one  dollar  for  each  day  he  shall  be  employed  thereon. 
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IL  Of  the  traverse  of  an  Inquisition. 

Section  12.  Every  person  aggrieved  by  any  inquisition  as  afore* 
said,  may  traverse  the  same,  upon,  or  after  the  return  of  the  same,  and 
proceed  to  trial  thereon,  and  have  like  remedy  and  advantage  as  in 
other  cases  of  traverse  upon  untrue  inquisitions  or  officer  found. 

Section  13.  It  shall  be  lawful  for  the  court,  after  the  return  of  the 
inquisition  as  aforesaid,  notwithstanding  any  traverse  of  the  same 
that  may  be  pending,  to  make  such  orders  touching  the  care  and  cus¬ 
tody  of  the  person,  and  the  management  and  safe  keeping  of  the  es¬ 
tates  ot  any  person  so  found  to  be  a  lunatic  or  habitual  drunkard,  as 
they  shall  think  necessary  and  proper. 

III.  Appointment  of  a  Committee,  and  herein  of  Foreign 
Committees,  fyc. 

Section  14.  On  the  return  of  any  inquisition  as  aforesaid,  finding 
that  the  person  therein  named  is  a  lunatic  or  habitual  drunkard,  it 
shall  be  lawful  for  the  court  to  commit  the  custody  and  care  of  the 
person  or  estate,  or  both,  of  such  lunatic  or  habitual  drunkard,  to  such 
person  or  persons  as  they  shall  deem  most  suitable,  according  to  the 
rules  heretofore  practised  and  allowed. 

Section  15.  But  before  any  person  appointed  committee  of  the  estate 
of  a  lunatic  or  of  an  habitual  drunkard,  shall  perform  any  act  as  such, 
he  shall  give  security,  in  such  sum  as  the  court  shall  direct,  with  con¬ 
dition  for  the  faithful  performance  of  the  said  trust,  and  duly  to  ac¬ 
count,  according  to  law,  for  all  property  and  funds  that  may  come  into 
his  hands. 

Section  16.  The  finding  of  a  person  to  be  a  lunatic  or  habitual 
drunkard  as  aforesaid,  in  any  court  of  Common  Pleas  of  the  Com¬ 
monwealth,  having  jurisdiction  as  aforesaid,  and  the  appointment  of  a 
committee  by  the  same  authority,  shall  have  the  like  effect  in  every 
other  county  of  this  Commonwealth,, as  in  that  in  which  the  said  pro¬ 
ceedings  took  place. 

Section  17.  The  appointment  of  any  committee,  guardian,  trustee 
or  the  like,  by  any  authority  out  of  this  Commonwealth,  shall  not 
authorize  the  person  so  appointed  to  control  the  person  or  estate  of 
any  lunatic  or  habitual  drunkard,  resident  within  this  Commonwealth, 
or  to  interfere  with  the  real  estate,  situate  within  this  Commonwealth, 
of  any  lunatic  or  habitual  drunkard,  whether  resident  in  this  Com- 
monwealth  or  otherwise. 

Section  18.  Provided,  that  in  the  case  of  a  person  residing  out  of 
this  Commonwealth,  and  duly  found  or  proved  to  be  a  lunatic  or  ha. 
bitual  drunkard,  according  to  the  laws  of  the  place  in  which  he  shall 
jeside,  it  shall  be  lawful  for  the  court  of  Common  Pleas  of  any  county 
of  this  Commonwealth,  to  admit  copies  of  the  proceedings  in  such 
case,  duly  authenticated,  as  sufficient  proof  for  the  appointment  of  a 
committee  of  the  person  or  estate  of  such  person,  for  this  Common- 
■wealth. 
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IV  Authority  and  duties  of  a  committee,  and  herein  of  the  sale  of 
real  estate,  and  executing  the  contracts  of  lunatics. 

Section  19.  It  shall  be  the  duty  of  every  such  committee,  within 
forty  days  after  he  shall  have  undertaken  the  trust,  to  file  in  the  office  of 
the  Prothonotary  of  the  court,  having  jurisdiction  as  aforesaid,  a  just  and 
true  inventory,  of  all  the  personal  estate  belonging  to  the  lunatic  or 
habitual  drunkard,  so  far  as  the  same  had  come  to  his  possession 
or  knowledge,  together  with  a  statement  of  the  real  estate;  and  within 
forty  days  after  any  other  personal  or  real  estate  shall  come  to  his 
possession  or  knowledge,  it  shall  be  his  duty  to  file  an  additional  or 
supplemental  inventory  or  statement,  containing  the  same :  Provided , 
that  in  the  case  of  the  committee  of  a  person  found  to  be  a  lunatic  or 
habitual  drunkard  by  any  authority  out  of  this  Commonwealth,  such 
inventory  and  statement  may  be  of  the  real  and  personal  estate  within 
this  Commonwealth,  of  such  lunatic  or  habitual  drunkard. 

Section  21)  The  committee  of  the  estate  of  every  person  found  to  be 
a  lunatic  or  habitual  drunkard,  as  aforesaid,  shall  have  the  manage¬ 
ment  of  the  real  and  personal  estate  of  such  person,  and  shall  from 
time  to  time  apply  so  much  of  the  income  thereof,  as  shall  be  necessa- 
ry,  to  the  payment  of  his  just  debts  and  engagements,  and  the  support 
and  maintenance  of  such  person,  and  of  his  family,  and  for  the  educa¬ 
tion  of  his  minor  children. 

Section  21  If  the  income  of  the  estate  of  such  person  shall  not  be 
sufficient  for  the  purposes  aforesaid,  it  shall  be  lawful  for  the  commit¬ 
tee  aforesaid,  under  the  directions  of  the  court,  to  apply  so  much  of 
the  principal  of  the  personal  estate,  as  shall  be  necessary  for  the  pur¬ 
pose. 

Section  22  If  the  personal  estate  of  such  lunatic  or  habitual  drunk¬ 
ard  shall  not  be  sufficient  for  the  purposes  aforesaid,  it  shall  be  law¬ 
ful  for  the  court  of  Common  Pleas,  having  jurisdiction  of  the  accounts 
of  the  committee  of  such  person,  to  make  an  order,  authorizing  such 
committee  to  sell  at  public  sale,  or  mortgage,  such  parts  of  the  same 
as  the  said  court  shall  deem  expedient. 

Section  23.  But  no  such  order  shall  be  made,  unless  the  application 
of  the  committee  for  the  same  be  accompanied  with 

1.  A  true  and  perfect  statement  or  inventory  of  the  real  and  per- 
sonal  estate,  so  far  as  the  same  has  come  to  his  knowledge. 

2.  A  statement  of  the  debts  due  by  such  lunatic  or  habitual  drunkard, 
so  far  as  he  can  ascertain  the  same. 

3.  An  estimate  of  the  sum  that  would  probably  be  required  annual¬ 
ly  for  his  support  and  maintenance,  and  for  the  support  and  mainten¬ 
ance  of  his  family  and  education  of  his  children,  if  he  have  any. 

W  hich  statements,  estimate,  and  inventory,  shall,  in  all  cases,  be 
supported  by  the  oath  or  affirmation  of  the  applicant. 

Section  24.  And  no  order  for  the  sale  or  mortgage  of  real  estate  as 
aforesaid,  shall  be  granted,  unless  it  appear  that  due  notice  of  the  in¬ 
tended  application  was  given  to  the  wife,  if  any,  and  next  of  kin,  of 
the  lunatic  or  habitual  drunkard,  capable  of  inheriting  the  estate. 
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Section  25.  It  shall,  be  lawful  for  the  court,  upon  any  application  as 
aforesaid,  to  appoint  an  auditor  to  investigate  the  facts  of  the  case, 
and  to  report  upon  the  expediency  of  granting  the  application,  and  if  I 
the  cose  shall  require  if,  the  amount  proper  to  be  raised  by  such  sale 
or  mortgage. 

Section  26.  Every  order  for  the  sale  of  real  estate,  as  aforesaid,  sit¬ 
uate  within  the  same  county,  shall  specify  the  propeny  to  be  sold,  the 
notice  of  the  sale  to  be  given  by  the  committee,  the  terms  of  sale,  the 
amount  of  security  to  be  given  by  the  committee,  and  the  day  on 
which  tire  order  of  sale  is  to  be  returnable. 

Section  27.  Every  order  lor  the  mortgage  of  real  estate,  as  afore» 
said,  shall  specify  the  amount  to  be  raised  by  mortgage,  the  property 
to  be  mortagaged,  the  rate  of  interest  to  be  paid,  the  amount  of  securi¬ 
ty  to  be  given  by  the  committee,  and  the  day  on  which  the  order  is  to 
be  returnable. 

Section  28.  When  the  real  estate  of  such  person  is  situate  in  an¬ 
other  county  or  counlies,  or  in  the  same  and  another  county  or  coun¬ 
ties,  and  the  court  of  Common  Pleas  aforesaid  shall  be  satisfied  ol  ihe 
expediency  of  a  sale  or  mortgage  of  some  portion  of  such  real  estate 
not  within  their  jurisdiction,  it  shall  be  lawful  for  such  court  to  make 
an  order,  authorizing  such  committee  to  raise  so  much  money  as  the 
said  court  may  think  necessary,  from  real  estate  situate  in  such  county 
as  they  may  designate;  and  thereupon,  it  shall  be  the  duty  of  the 
court  of  Common  Pleas  of  the  county  wherein  the  real  estate  so  de¬ 
signated  is  situate,  upon  the  petition  of  such  committee,  to  make  an 
order  for  the  sale  or  mortgage,  as  they  shall  think  expedient,  of  so 
much  and  such  parts  of  such  real  estate  as  shall,  in  their  opinion,  be 
necessary  to  raise  the  specified  sunt. 

Section  29.  The  committee  shall  make  return  to  the  court  of  Com¬ 
mon  Pleas  of  the  county  in  which  the  real  es:ate  is  siluale,  at  the  time 
appointed  in  the  order,  of  the  manner  in  which  such  order  shall  have- 
been  executed  ;  and  the  same  being  in  conformity  with  such  order, 
shall  be  confirmed  by  the  court. 

Section  30.  But.  no  sale  or  mortgage  of  real  estate  as  aforesaid,  shall 
be  confirmed  by  the  court,  until  the  committee  have  given  security  to 
the  satisfaction  ot  the  court,  for  the  faithful  application  of  the  proceeds 
of  such  sale  or  mortgage,  according  to  the  duties  of  his  trust. 

Section  31.  On  the  return  made  of  any  sale  or  mortgage  as  afore¬ 
said,  if  the  same  be  confirmed  by  the  court,  the  committee  shall  exe¬ 
cute  such  deed  of  sale  or  mortgage,  as  may  he  according  to  the  terms 
of  the  contract ;  which  deed  so  executed,  shall  be  effectual  to  convey 
or  mortgage,  as  the  case  may  be,  all  the  right,  title  and  interest  of  the 
lunatic  or  habitual  drunkard,  according  to  the  terms  of  the  contract  as 
aforesaid. 

Section  32.  If  the  committee,  in  such  case,  shall  die,  or  from  any 
cause  or  in  any  mariner  become  incapable  of  executing  such  deed,  it 
shall  be  lawful  for  the  court,  on  the  petition  of  the  purchaser  or  mort¬ 
gagee,  to  direct  the  protlionotary  of  the  court  to  execute  and  deliver 
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to  tho  purchaser  or  mortgagee,  the  necessary  deed,  on  his  paying  into 
court  the  money  otherwise  payable  to  the  committee  as  aloresaid,  and 
in  other  respects  complying  with  the  terms  of  the  contract;  and  the 
deed  so  executed  by  the  prothonoiarv,  shall  be  as  valid  and  effectual, 
to  all  intents  and  purposes,  as  if  executed  by  the  committee  aforesaid: 
or  in  ;my  case  as  aforesaid,  if  a  new  committee  shall  have  been  ap¬ 
pointed  and  give  security  according  to  law,  it  shall  be  lawful  lor  the 
court  to  order  the  deed  to  be  executed  by  such  new  committee,  on  the 
payment  to  him  of  the  purchase  or  mortgage  money,  and  the  perform¬ 
ance  of  the  terms  of  the  contract  as  aforesaid. 

Section  3d.  The  like  proceedings  may  be  hid,  if  any  committee,  as 
aforenid,  shall  neglect  or  refuse  to  execute  any  deed  of  sale  or  mort¬ 
gage  as  aforesaid,  without  sufficient  cause  shown  for  such  neglept  or 
refusal,  after  due  notice  to  such  committee  of  the  application  as  afore¬ 
said. 

Section  34.  It  shall  be  lawful  for  any  committee  as  aforesaid,  by 
the  leave  and  under  the  direction  of  the  court  of  Common  Pleas  having 
jurisdiction  as  aforesaid,  to  invest  the  money  of  the  lunatic  or  habitual 
drunkard,  in  such  stocks  or  upon  such  security  as  shall  be  approved 
of  by  such  court;  and  if  such  investment  be  made  bon ■<  fide,  the  com¬ 
mittee  making  the  same  shall  not  be  liable  for  any  loss  that  may  arise 
thereby. 

Section  35.  W  he  neve"  any  person  shall,  by  a  bargain  or  compact 
in  writing,  bind  himself  to  sell  and  convey  any  real  estate  within  this 
Commonwealth,  and  afterwards  shall- become  a  lunatic  or  an  habitual 
drunkard  as  aforesaid,  and  shall  be  so  found  by  an  inquisition  as 
aforesaid,  being  seized  or  possessed  of  such  real  estate,  it  shall  be 
lawful  for  the  committee  of  the  estate  of  such  person,  or  for  the  pur¬ 
chaser  of  such  real  estate,  or  other  person  interested  in  such  contract, 
to  apply  by  bill  or  petition  to  the  court  of  Common  Pleas  having  ju¬ 
risdiction  of  the  accounts  of  such  committee,  setting  forth  the  facts  of 
the  case  ;  and  after  due  notice  of  such  bill  or  petition  to  the  purchaser, 
or  to  tile  committee  and  next  of  kin  of  mch  lunatic  or  habitual  drunk¬ 
ard,  as  the  case  may  require,  to  appear  in  court  on  a  day  certain  and 
answer  such  bill  or  petition  if  there  be  cause,  such  court  shall  have 
power,  if  the  facts  of  the  case  be  sufficient  in  equity  and  no  sufficient 
cause  be  shown  to  the  contrary,  to  decree  the  specific  performance  of 
such  contract,  accotding  to  the  true  intent  and  meaning  thereof. 

Section  36.  The  order  or  decree  of  the  court  of  Common  Pleas  for 
the  specific  performance  of  any  such  contract,  in  the  cases  herein¬ 
before  mentioned,  being  certified  by  the  clerk  of  such  court  under  the 
seal  thereof,  may  be  recorded  in  the  office  for  recording  of  deeds,  in 
the  county  where  such  real  estate  is  situate,  in  like  manner  as  deeds 
are  recorded  and  with  the  same  effect. 

Section  37.  When  such  order  or  decree  for  the  specific  performance 
of  any  such  contract  shall  have  been  made,  and  the  purchase  money 
paid  or  secured  to  be  paid,  according  to  the  terms  of  such  contract,  it 
shall  be  the  duty  of  the  committee  aforesaid  to  execute  such  deed  of 
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eonveyanace  as  shall  bo  directed  by  the  court,  in  conformity  with  the 
intention  of  such  contract;  and  the  same  being  so  made,  shall  be  of 
the  same  force  and  effect  to  pass  and  vest  the  estate  intended,  as  if  the 
same  had  been  executed  by  the  person  so  contracting,  when  of  suffi¬ 
cient  ability. 

Section  S3.  The  like  proceedings  may  be  bad  in  all  respects,  when¬ 
ever  any  parol  contract  shall  have  been  entered  into  by  any  person 
who  shall  become  a  lunatic  or  an  habitual  drunkard  as  aforesaid,  for 
the  conveyance  of  real  estate  within  this  Commonwealth,  of  which 
such  person  shall  be  seized  or  possessed  at  the  time  of  the  inquisition, 
in  all  cases  where  such  parol  contract  shall  have  been  so  far  executed, 
that  it  would  be  against  equity  to  rescind  the  same. 

Section  39.  Whenever  any  person  shall  have  contracted  as  a  lore- 
said  for  the  purchase  of  any  real  estate  within  this  Commonwealth, 
and  shall  afterwards  and  without  having  executed  such  conract,  be¬ 
come  a  lunatic  or  habitual  drunkard,  and  be  so  found  as  aforesaid,  it 
shall  be  lawful  for  the  court  having  jurisdiction  as  aforesaid,  on  the 
application  of  the  vender,  or  of  the  committee,  or  of  any  person  in¬ 
terested  in  such  contract,  in  the  manner  hereinbefore  provided,  to 
make  such  order  for  the  performance  of  the  contract  as  shall  be  ac¬ 
cording  to  the  rules  of  equity  and  the  terms  of  such  contract,1  or,  on 
the  application  of  the  committee  or  other  person  interested,  made  as 
aforesaid,  and  with  the  assent  of  the  vender,  to  make  a  decree  for  the 
rescinding  of  such  contract,  if  such  proceeding  shall  not  be  disadvan¬ 
tageous  for  the  estate  of  such  lunatic  or  habitual  drunkard,  upon  such 
terms  as  shall  be  equitable  and  just :  and  the  like  proceedings  may  be 
had  upon  any  parol  contract  made  as  aforesaid,  and  so  far  executed, 
as  that  the  same  may  be  enforced  according  to  the  rules  of  equity. 

Section  40.  Every  committee  of  the  estate  as  aforesaid  shall,  at 
least  once  in  three  years,  and  at  any  other  time  when  so  required  by 
the  court,  render  an  account  of  the  management  of  the  property  com¬ 
mitted  to  him  as  aforesaid,  including  the  particulars  of  his  receipts  and 
expenditures;  which  accounts  shall  be  filed  in  the  office  of  the  pro- 
thonotary  of  the  court,  for  the  information  of  the  court  and  the  inspec¬ 
tion  of  all  parties  concerned. 

Section  41.  And  every  committee  as  aforesaid  shall,  on  the  determi¬ 
nation  of  his  trust  by  the  death  of  the  party  or  otherwise,  settle  in  the 
said  office,  a  full  and  complete  account  of  his  management  of  the  pro¬ 
perty  under  his  care,  including  all  the  items  embraced  in  every  pre¬ 
ceding  settlement. 

Section  42.  In  every  case  in  which  a  committee  of  the  person  of  a 
lunatic  or  habitual  drunkard  shall  be  appointed  separately  from  acorn- 
mittee  ofthe  estate,  such  committee  of  the  person  shall  settle  an  account 
of  his  transactions,  as  such,  in  the  office  of  the  prothonotary  as  afore¬ 
said,  whenever  so  required  by  the  court. 

Section  43.  The  several  courts  of  Common  Pleas,  and  the  judges 
thereof  respectively,  shall  have  the  like  power  and  authority  in  respect 
to  the  control,  removal,  dismissal  and  discharge  of  committees  of  the 
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person  or  estate  of  any  person  fo  and  by  inquisition  to  be  a  lunatic  or 
habitual  drunkard,  as  are  now  possessed  by  the  several  Orphans’  Courts 
and  the  judges  thereof,  in  respect  to  guardians  of  minors. 

V.  Proceedings  in  civil  actions  against  lunatics. 

Section  4-i.  No  person  found  by  inquisition  tobea  lunatic,  shall  be 
liable  to  arrest  or  imprisonment,  upon  mesne  or  final  process,  in  anv 
civil  action,  so  long  as  such  person  shall  remain  of  unsound  mind. 

Section  45.  Every  writ  for  the  commencement  of  an  action  against 
a  person  found  to  be  a  lunatic  as  aforesaid,  shall  be  served  on  the 
committee  of  the  estate  of  such  person,  or  upon  the  committee  of  the. 
person,  if  there  be  no  committee  of  the  estate ;  and  proceedings  may 
thereupon  be  had,  in  like  manner  as  if  service  had  been  made  upon 
the  defendant,  being  of  sound  mind. 

Section  46.  If  any  person,  found  bv  inquisition  to  be  a  lunatic,  shall 
be  arrested  or  imprisoned  as  aforesaid,  in  any  civil  action,  it  shall  be 
the  duty  of  the  court  from  which  the  process  shall  have  issued,  and  of 
any  Judge  thereof  in  vacation,  on  the  application  of  any  person  on 
behalf  of  the  defendant,  and  the  productioi  of  a  certified  cop}'  of  the 
proceedings  upon  such  inquisition,  to  disc  /large  such  defendant  from 
arrest  or  imprisonment  without  bail. 

Section  47.  mvided,  that  if  the  plaint  ffin  such  action  shall  make 
affidavit  that  he  verily  believes  that  such  inquisition  was  unduly  or 
untruly  found,  or  that  the  defendant  is  restored  to  a  sound  state  of 
mind,  as  the  case  may  be,  the  court  may,  in  their  discretion,  order  the 
defendant  to  be  held  to  bail,  if  he  be  in  other  respects  liable  thereto. 

Section  48.  If  any  person  arrested  or  imprisoned  as  aforesaid,  in 
any  civil  action,  shall  appear  to  be  of  unsound  mind,  it  shall  be  the 
duty  of  the  jailor  or  keeper  of  the  prison,  forthwith,  to  give  notice  of 
the  fact  to  two  or  more  aldermen  or  justices  of  the  peace  of  the  city  or 
county,  and  require  them  to  attend  at  such  prison,  and  inquire  into 
the  state  of  the  mind  of  such  person. 

Section  49.  It  shall  be  the  duty  of  the  said  aldermen  or  justices,  up¬ 
on  such  notice,  and  also,  in  case  such  aldermen  or  justices  shall  re¬ 
ceive  information  of  the  fact  by  other  means,  to  attend  at  the  said 
prison,  and  by  their  own  view,  and  by  examination  on  oath  or  affirm¬ 
ation  of  such  persons  as  they  shall  think  fit  to  examine,  they  shall  in¬ 
quire  into  the  state  of  mind  of  such  prisoner ;  and  if  it  shall  appear  to 
such  aldermen  or  justices,  that  such  prisoner  is  of  unsound  mind,  and 
unfit  to  apply  for  the  benefit  of  the  ac's  for  the  relief  of  insolvent  debt¬ 
ors,  they  shall  forthwith  make  a  record  of  the  fact,  and  certify  the 
same  to  the  Prothonotary  of  the  court  of  Common  Pleas  of  the  same 
county. 

Section  50.  It  shall  be  the  duty  of  the  said  prothonotary,  forthwith, 
to  make  known  such  record  to  the  court  of  common  pleas,  if  m  ses 
sion  or  to  some  judge  thereof  in  vacation:  and  thereupon  such  court  f 
or  such  judge  shall  appoint  a  day  not  more  than  twenty  nor  less  than 


ten  days  for  hearing  any  objections  to  the  discharge  of  such  prisoner. 
And  it  shall  then  be  the  duty  of  such  prothonotary  to  cause  notice  to 
be  inserted  in  one  or  more  newspapers  published  in  the  county,  and 
also  to  be  given  to  the  creditor  at  whose  suit  such  prisoner  shall  be  de¬ 
tained,  his  agent  or  attorney,  at  least  one  week  before  the  day  of  hear¬ 
ing,  that  application  will  be  made  to  the  court  or  the  judges  as  the 
case  may  be,  for  the  discharge  of  such  prisoner,  on  the  day  therein 
to  be  specified.  , 

Section  si.  On  the  day  appointed  for  the  hearing  as  aforesaid,  if  it 
shall  appear  that  notice  has  been  published  and  given  as  aforesaid, 
the  court,  or  judge  as  the  case  may  bo,  may  proceed  to  ascertain  the 
state  of  mind  of  such  prisoner,  and  it  they  or  he  shall  be  satisfied 
that  such  prisoner  is  of  unsound  mind,  an  order  shall  be  made  for 
the  discharge  of  such  prisoner  from  confinement,  which  shall  be  enter¬ 
ed  of  record  in  the  said  court  :  Provided,  that  if  it  shall  appear  to 
such  court  or  judge,  that  such  person  is  not  in  a  fit  condition  of  mind 
to  be  set  at  large,  it  shall  be  lawful  for  such  court  or  judge,  to  make 
an  order  that  he  he  detained  in  custody  or  delivered  to  his  kindred  or 
friends,  in  the  manner  hereinafter  provided,  in  the  case  of  a  lunatic 
charged  with  any  crime  or  misdemeanor. 

Section  52.  It  any  person,  as  aforesaid  be  in  confinement  upon 
mesne  process  in  any  civil  action,  it  shall  be  the  duty  of  the  said 
court  or  of  the  said  judge,  before  making  such  order  of  discharge,  to 
appoint  some  suitable  person,  being  of  the  kindred  of  the  said  prison¬ 
er,  if  such  can  be  found,  to  appear  and  act  for  the  prisoner  in  the 
matter  of  the  said  action,  and  to  order  that  the  appearance  of  such 
person  to  the  action  be  forthwith  entered  of  record. 

Section  5ff.„  If  such  person  be  in  confinement  oil  any  cnp'as  ad 
satuf atiendum  in  any  civil  action,  as  aforesaid  ;  it  shall  be  the  duty 
of  the  said  court  or  of  the  said  judge  to  appoint  two  suitable  persons  to 
act  as  assignees  of  the  estate  and  effects  of  such  prisoner;  and  there¬ 
upon  the  order  of  discharge  of  the  said  prisoner  shall  operate  as  a  pre¬ 
sent  assignment,  of  all  the  estate,  property  and  effects,  whatsoever,  of 
the  said  prisoner,  to  such  assignees,  for  the  benefit' of  his  creditors,  in 
the  same  manner  and  with  the  same  effect  to  all  intents  and  purposes, 
as  if  such  assignment  were  made  by  the  party  himself,  being  of  sound 
mind — under  the  laws  relating  to  insolvent  debtors. 

Section  54.  The  assignees,  so  to  be  appointed,  shall  have  the  like 
powers  and  authorities,  and  shall  be  subject  to  the  same  responsibilities 
and  liable  to  the  performance  of  the  same  duties  as  assignees  appoint¬ 
ed  under  the  acts,  aforesaid,  relating  to  insolvent  debtors. 

Section  55.  The  order  of  the  court  or  of  the  judge,  aforesaid,  being 
duly  certified  to  the  sheriff’,  jailor  or  keeper  of  the  prison,  shall  he  a 
sufficient  warrant  for  the  discharge  of  the  prisoner;  and  after  such 
order  shall  he  made,  the  person  therein  named  shall  not  be  liable  to 
arrest  or  imprisonment,  at  the  suit  of  the  same  or  any  o/her  creditor, 
unless  upon  the  order  of  the  court,  after  proof  made  of  his  becoming 
of  sound  mind. 


Section  56.  It  shall  be  lawful  for  the  court,  in  which  any  action 
shall  bs  depending,  or  any  judge  in  vacation,  upon  application  by 
the  special  bail  in  such  action,  at  any  time  before  such  bad  shall  have 
become  absolutely  liable,  settting  forth  that  the  principal  had  been  be¬ 
fore  the  lime  of  arrest,  lound  by  an  inquisition  to  be  a  lunatic,  or  had 
subsequently  thereto  been  so  found,  and  that  in  consequence  of  such 
lunacy  he  could  not  be  surrendered  to  the  prison  without  prejudice  to 
his  health  or  safety,  to  hear  and  decide  the  question,  in  a  summary 
way,  after  due  notice  to  the  plaintiff  in  the  action;  and  if  upon  such 
hearing,  the  court  or  judge,  as  aforesaid,  shall  be  satisfied  of  the  truth 
of  the  tacts  stated  in  such  application,  it  shall  be  lawful  for  such  court 
or  judge  to  order  an  exoneretur  to  be  entered  on  the  bail  piece. 

Section  57.  Provided,  That  if  such  application  be  made  before 
judgment  in  the  action,  it  shall  be  the  duty  ot  the  said  court  or  of  the 
said  judge,  making  such  order,  to  appoint  some  suitable  person,  as 
aforesaid,  to  appear  and  act  for  the  defendant  in  the  matter  ol  the 
said  action,  and  to  order  that  the  appearance  of  such  person  to  the 
action  be  fortwith  entered  of  record. 

VI.  Criminal  proceedings  against  Lunatics . 

Section  a 8.  In  every  case,  in  which  it  shall  be  given  in  evidence 
upon  the  trial  of  any  person  charged  with  any  crime  or  misdemeanor, 
that  such  person  was  insane  at  the  time  of  the  commission  of  such  of¬ 
fence,  and  such  person  shall  be  acquitted,  the  jury  shall  he  required 
to  find  specially,  whether  such  person  was  insane  at  the  time  of  the 
commission  of  such  offence,  and  to  declare  whether  such  person  was 
acquitted  bv  them  on  the  ground  of  such  insanity  :  and  if  they  shall 
so  find  and  declare,  the  court  before  whom  the  trial  was  had, 
shall  have  power  to  order  such  person  to  be  kept  in  strict  custody,  in 
such  place,  and  in  such  manner,  as  to  the  said  court  shall  seem  lit,  at 
the  expense  of  the  county  in  which  the  trial  was  had,  so  long  as  such 
person  shall  continue  to  be  of  unsound  mind. 

Section  59.  The  same  proceedings  may  be  had,  if  any  person  in¬ 
dicted  for  an  offence,  shall  upon  arraingment  be  found  to  be  a  lunatic 
by  a  jury  lawfully  impanneled  for  the  purpose,  or  if  upon  the  trial  of 
any  person  so  indicted,  such  person  shall  appear  to  the  jury  charged 
with  such  indictment,  to  be  a  lunatic,  in  which  case  the  court  shall 
direct  such  finding  to  be  recorded,  and  may  proceed  as  aforesaid. 

Section  GO.  In  every  case,  in  which  any  person  charged  with  any 
offence  shall  be  brought  before  the  court  to  be  discharged  for  want  of 
prosecution,  and  shall  appear  to  be  insane,  the  court  shall  order  a  jury 
to  be  impanneled  to  try  the  sanity  of  such  person,  and  if  the  jury  shall 
find  such  person  to  be  insane,  the  like  proceedings  may  be  had  as 
aforesaid. 

Sec!  ion  01  Prodded,  that  if  the  kindred  or  friends  of  any  person, 
who  may  have  been  acquitted  as  aforesaid  on  the  ground  of  insanity, 
or  in  default  of  such,  the  guardians,  overseers,  or  supervisors  of  anv 
■county,  township  or  place,  shall  give  security  in  such  amount  as  shall 
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be  satisfactory  to  the  court,  with  condition  that  such  lunatic  shall  be 
restrained  from  the  commission  of  any  offence,  by  seclusion  or  other¬ 
wise,  in  such  case  it  shall  be  lawful  for  the  court  to  make  an  order  for  the 
enlargement  of  such  lunatic,  and  his  delivery  to  his  kindred  or  friends, 
or,  as  the  case  may  be,  to  such  guardia  i,  overseers  or  supervisors. 

Section  62  The  estate  and  effects  ol  every  such  lunati .  shall,  in  all 
cases,  be  liable  to  the  county  aforesaid,  for  the  re  imbursement  of  all 
costs  and  expenses  paid  by  such  county,  in  pursuance  of  such  order; 
but  il  any  person  acquitted  on  the  ground  of  insanity,  shall  have  no 
estate  or  effects,  the  county,  township,  or  place,  to  which  such  lunatic 
may  be  chargeable  under  the  laws  of  this  Commonwealth  relating  to 
the  support  and  employment  of  the  poor,  shall  after  notice  of  his  deten¬ 
tion,  as  aforesaid,  be  liable  for  all  costs  and  expenses  as  aforesaid,  in 
■ike  manner  as  if  he  had  become  a  charge  upon  any  township,  not  lia¬ 
ble  for  his  support  under  the  laws  aforesaid. 

"V  IT.  Of  superseding  a  Commission  of  Lunacy. 

Section  63.  It  shall  be  lawful  for  the  court,  to  which  any  inquisition 
shall  be  returned  as  aforesaid,  on  petition  by  the  party,  setting  forth 
that  he  is  restored  to  a  sound  state  of  mind,  or  that  he  is  relormed  and 
become  habitually  sober,  as  the  case  may  be,  to  take  proof  of  the  facts, 
and  if  the  court  shall  be  satisfied  of  the  truth  of  the  allegations  in  such 
petition,  it  shall  be  their  duty  to  make  an  order  that  the  commission 
issued  in  such  case,  and  the  inquisition  taken  thereon,  and  the  appoint¬ 
ment  of  committees,  and  all  proceedings  relating  thereto  be  suspended 
or  altogether  superseded  and  determined,  as  the  court  shall  decide. 

Section  64.  The  order  of  the  court,  as  aforesaid,  duly  certified,  shall 
have  all  the  offect  of  a  writ  of  - supersedeas ,  in  respect  to  the  estate  of 
rights  and  privileges  of  such  party,  and  may  be  enforced  by  attachment. 

Section  bo.  Provided,  that  the  order  of  the  court  for  the  superse¬ 
ding  of  the  commission  as  aforesaid,  shall  not  have  the  effect  ol  ren¬ 
dering  the  estate  of  such  person  liable  for  any  contract  made  by  him 
at  any  time  previous  to  such  order. 

VIII.  Penalty  on  Inn  keepers  selling  to  habitual  drunkards. 

Section  66.  If  any  inn  keeper,  distiller,  grocer  or  other  person,  shall 
receive  notice  from  the  committee  of  an  habitual  drunkard,  not  to  fur¬ 
nish  or  supply  him  with  any  liquor,  and  shall,  after  such  notice,  sell, 
or  in  any, manner  furnish  or  supply  any  wine  or  spirituous  or  mixed 
liquors  to  such  habitual  drunkard,  or  any  person  for  him,  every  person 
soselling'or  furnishing,  shall  forfeit  and  pay  the  sum  of  ten  dollars, 
for  every  such  act,  to  be  recovered  as  debts  of  the  same  amount  are 
by  law  recoverable,  and  to  be  appropriated,  one  half  to  the  county 
treasury,  and  the  other  half  to  the  person  who  shall  sue  for  the  same. 

Section  67.  The  word  “hmafic,yJ  in  this  act,  shall  be  construed  to 
mean  and  include  every  person  of  unsound  mind,  whether  he  may 
have  been  such  from  his  nativity,  as  idiots,  or  have  become  such  from 
any  cause  whatever. 
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ENTITLED  “AN  ACT  RELATING  TO  ASSIGNEES  FOR  THE 
BENEFIT  OF  CREDITORS  AND  OTHER  TRUSTEES.” 


CONTENTS 

Of  the  Bill  entitled  “  An  act  relating  to  Assignees  for  the  benefit 
of  Creditors  and  other  Trusttes . 


I.  OJ  Assignees  for  the  benefit  of  Creditors  ai  d.  Trustees  of  in¬ 
solvent  dtbors,  and  Trusttes  appointed  under  the  act 
relating  to  domettic  attachments. 

Section  1.  Assignees  to  file  an  inventory  or  schedule,  in  the  protho- 
notary’s  office. 

2.  Appraisers  to  be  appointed, 

3.  Appraisers  to  take  an  oath  or  affirmation- 

4.  Compension  of  appraisers. 

5.  Assignees  to  give  bond. 

6.  Form  and  condition  of  such  bond. 

7.  Citation  may  be  issued  to  assignees  or  trustees  for  the  be¬ 

nefit  of  creditors,  to  settle  accounts. 

8.  Such  citation  not  to  issue  until  after  one  year. 

9.  Courts  to  direct  notice  to  be  given  of  the  filing  of  such  ac¬ 

counts. 

10.  Expenses  of  advertising  to  be  paid  by  and  allowed  to  as¬ 
signees. 

1  1 .  Citation  may  be  issued,  if  it  shall  appear  that  any  assignee 
or  trustee  is  wasting  the  estate  &c. 

1  2.  On  the  return  thereof,  the  court  may  require  security  &c. 

13.  The  like  proceedings  may  be  had,  if  a  surety  shall  become 

insolvent  &c. 

14.  Assignee  or  trustee  may  make  voluntary  settlement  &c. 

II.  Of  Trustee .  and  other  cases. 

15.  Jurisdiction  of  the  courts  in  the  case  of  private  trusts  &c. 

16.  Citation  may  be  issued,  if  any  such  trustee  shall  appear 

to  be  wasting  the  estate  &c. 

17.  Proceedings  on  the  return  of  such  citation. 

18.  A  trustee  may  be  appointed  during  infancy  or  absence. 

19.  Citation  to  such  trustees  to  settle  accounts  &c. 

III.  General  provisions  relo  tingto  all  Assigntes  and  other  Trustees. 

2fK  Court  may  dismiss  an  assignee  or  trustee  in  certain  cases. 

21.  In  case  of  such  dismissal,  court  may  make  orders  respect¬ 
ing  books  and  effects  &c. 

# 
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34. 
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36. 


fi  ustee&c.  may  be  discharged  on  his  application,  proviso. 

Assignees  &e.  may  be  appointed  in  certain  eases. 

Power  of  appointment  to  be  exercised  only  on  the  appli- 
cation  of  persons' interested  &e. 

Assignee  &c.  W appointed,  to  have  full  powers  &c. 

i  rust  effects  to  vest  in  such  assignee  &c. 

On  the  discharge  of  any  assignee  &c.  the  court  may  or¬ 
der  the  sureties  to  be  discharged  &c. 

Court  may  make  orders  for  distribution  &c, 

Compensation  of  assignees  &c. 

Courts  may  compel  the  conveyance  of  the  legal  estate  &c. 

Courts  may  refer  to  auditors. 

Power  of  the  courts  and  of  auditors,  to  compel  answers 
and  the  production  of  books  &e. 

Courts  to  have  the  same  power  as,  and  the  proceedings  to 
be  similar  to  those  of  die  Orphans  courts. 

Citations  may  be  returned  to  a  special  court,  if  circum¬ 
stances  shall  require  it. 

If  an  assign  e  or  trustee  shall  remove  out  of  the  county 
&n.  the  court  mnv  issue  process  to  any  other  couuty  &c. 

Appeal  to  the  Supreme  court.  , 


R E  M  ARKS 

ON  THE  BILL  ENTITLED  “AN  ACT  DELATING  TO  ASSIGNEES  FOE  THE 
BENE.  IT  OF  CREDITORS  AND  OTHER  TRUSTEES. ” 

1  he  design  of  the  bill  is  to  declare  in  what  manner  ihe  jurisdiction 
given  to  the  several  courts  of  Common  Pleas  over  trustees  by  the  -ith  ar¬ 
ticle  of  the  1  ah  section  of  the  bill  “relating  to  the  jurisdiction  and  pow- 
ers  ot  the  courts,”  shall  be  exercised  in  the  principal  cases  usually  ari¬ 
sing.  It  is  not  intended  to  include  all  the  cases  which  may  arise.  In 
respect  to  those  which  arc  not  mentionc  1  in  this  bill,  the  courts  will  pro¬ 
ceed  in  conformity  with  the  practice  in  equity  prescribed  or  adopted 
by  the  Supreme  Court  of  the  United  States;  if  the  provisoes  of  the 
bill  relating  to  the  jurisdiction  and  powers  of  the  courts  shall  be  adopt¬ 
ed  by  the  Legislature. 

The  present  bill  relates  to  several  classes  o(  trustees,  viz  : 

1.  Assignees  under  a  voluntary  assignment  for  the  benefit  of 
err  ditors. 

2.  Trustees  under  the  laws  relating  to  insolvent  debtors. 

3.  Trustees  under  the  laws  relating  to  domestic  attachment. 

4.  Trustees  for  other  purposes,  including  herein  all  those  trusts 
which  may  have  bean  created  for  charitable  or  other  general  purposes 
or  for  the  benefit  of  individuals. 

In  respect,  to  some  of  these,  particular  ptovisions  are  necessary. — 
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general  regulations  however  are  applicable  to  all.  We  have 
re  arranged  the  several  sections  under  the  following  heads,  viz  . 
revisions  relating  to  assignees  and  other  trustees  ior  the  bene- 
creditors,  wether  appointed  by  any  voluntary  assignment,  o,  in 
nee  of  the  acts  of  Assembly  relating  to  insolvent  debtors  and 

tic  attachments. 

revisions  relating  to  trustees  m  other  cases. 

General  provisions  relating  to  all  assignees  and  other  trusses. 

ler  these  heads,  we  have  combined  all  the  provisions  of  the  pre- 
rw,  which  relate  to  the  control  of  the  court  over  assignees  and 
trustees,  with  some  new  suggestions,  designed  to  renoer  the  law 
.complete,  and  to  declare  the  method  of  erasing  jurisdiction  in 
to  which  it  is  not  at  present  applied.  For  a  full  explanation 
?W3  in  respect  to  trusts  and  trustees,  we  respectfully  refer  to  the 
ks  contained  in  our  last  report  to  the  Legislature, 
lion  1,  Is  taken  from  the  fourth  section  of  the  act  of  14th  A- 

>c28,  without  material  alteration.  „  . 

ction  -2  4,  From  the  first  section  of  the  act  ol  21st  March,  „  31, 
d  so  as  to  authorize  the  court  to  appoint  two  or  more  appraisers, 
e  law  now  stands,  if  one  of  the  appraisers  should  decline  or  be 
e  to  act,  it  is  necessary  to  procure  a  new  appointment,  which 
is  delay  and  expense.  We  propose  in  section  3d,  that  any  two 
•  appraisers  may  perform  the  service  required.  In  section  4, 
•opose  that  they  shall  receive  the  same  compensation,  as  apprai- 
,f  the  estate  of  a  decedent;  their  duties  being  a  closer  analogy 
:se  than  those  of  auditors. 

■tions  5  &  6,  From  the  uh  section  of  the  act  ot  ''->28. 

■lions  7  &  8.  These  sections  comprise  m  one  rule  the  several  pro- 
is  of  the  acts  of  24th  March,  IMH;  29th  March,  182  ;  and 
April,  18.8;  which  authorize  citations  to  issue  to  assignees  under 
tary  assignments,  trustees  under  the  insolvent  laws,  and  trustees 
the  domestic  attachment  laws,  to  compel  the  settlement  ot  their 

ction  9-  From  the  first  section  of  the  act  of  1  823,  altered  so  as  to 
.rise  the  court  by  general  rule,  or  otherwise,  if  the  circumstances 
require  it,  to  direct  the  period  ot  publication, 
ction  l<'.  From  the  same  source. 

ction s  11  &  12,  Contain  a  compilation  of  the  several  provisions 
e  acts  of  1818,  ls23,  and  ls3i,  which  give  power  to  the  courts 
terfere,  if  an  assignee  or  trustee  shall  waste  or  mismanage  the 

■ction  IS,  Is  new.  It  proposes  a  remedy  for  a  case  not  hitherto 
ided  for  in  our  law. 

•ction  14.  This  section  is  new,  as  a  general  rule,  no  express  pro- 
n  authorizing  a  voluntary  settlement  by  assignees  and  trustees  as 
•said,  existing.  An  analogous  provision  exists  m  the  act  relating 
rp bans’  Courts,  (§2i,)  and  we  are  not  aware  of  any  sufncnnt 
on  why  assignees  and  trustees  should  not  be  allowed  to  settle  their 
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accounts  for  the  time  being,  without  citation,  and  relieve  themsi 
from  a  part  of  the  responsibility  with  which  they  are  burthened 
respect  to  vouchers,  &c. 

Sections  1 5  to  '.9.  The  five  succeeding  section  -  relate  to  trustee 
other  purposes,  that  is,  all  trusts,  whether  of  a  public  or  private  na 
except  such  as  are  created  for  the  benefit  of  creditors,  and  spec 
provided  for  in  the  preceding  sections.  We  have  excepted  also,  [ 
tamentary  trusts,  vested  in  executors  and  administrators,  when 
they  are  amenable  to  the  Orphans’ Courts.  These  sections  cot 
the  provisions  oftheacts  of  irth  February,  *81  -  ;  9. -.  d  March,  II 
and  Nth  April,  *  828 ;  relative  to  the  control  of  the  court  over! 
trustees,  with  additions.  We  have  had  some  difficulty  in  settling 
jurisdiction  of  the  several  courts  of  Common  Pleas  in  respect  to  t 
tees,  in  consequence  of  their  territorial  limits.  This  circumstance 
adverted  to  in  our  last  report  to  the  Legislature,  as  presenting  an 
pediment  to  the  establishment  of  a  satisfactory  system  of  proceej 
in  certain  cases.  In  England  and  other  countries,  possessing  a  c 
of  Chancery,  or  an  equivalent  tribunal,  whose  jurisdiction  extends 
erthe  whole  community,  no  difficulty  is  experienced  in  managing 
subject  of  trusts  and  trustees.  With  us  it  is  different.  Each  cou 
Common  Pleas  possessing  equal  powers  within  its  proper  county,  it 
comes  necessary  to  declare  in  which  of  these,  proceedings  not  ne 
saril  v  local,  shall  be  commenced.  This  is  a  question,  as  we  have  : 
mated,  of  no  easy  solution.  In  the  case  of  trusts,  it  has  appeare 
us  upon  the  whole,  best  to  take  the  place  of  residence  of  the  truste 
the  time  of  the  commencement  or  creation  of  the  trust,  as  the  crite 
for  ascertaining  the  jurisdiction  of  the  court.  This  will  suit  the  g 
majority  of  cases,  since  the  trustee  and  the  trust  property,  and 
person  creating  the  trust,  are  generally  within  the  same  cou 
Should  the  trustee  remove  out  of  the  county,  we  have  provided 
subsequent  section,  (§35,)  that  the  jurisdiction  of  the  court  shall 
be  lost  thereby.  Applyingto  this  case,  the  provision  contained  in 
of  the  57th  section  of  the  act  of  183  relating  to  Orphans’ Cot 
There  are,  we  are  aware,  some  objections  to  the  method  wre  have1 
posed  for  determining  the  jurisdiction  of  the  court,  but  we  think 
the  advantages  preponderate.  It  is  obviously  right  to  confine  the  ' 
eeedings  in  respect  to  trustees,  to  some  one  court.  Great  misc 
and  embarrassment  would  be  produced  if  every  court  of  Comt 
Pleas  in  which  any  part  of  the  trust  property  was  situate,  had  po 
to  control  the  execution  of  the  particular  trust,  since  there  might  b 
many  different  rules  of  action  for  the  trustee,  as  there  were  cour 
having  jurisdiction.  It  is  not  of  so  much  importance  to  ascertai 
which  court  proceedings  ought  to  1  e  commenced,  as  to  make  the 
thority  of  the  court  in  respect  to  trusts  and  trustees,  co-extensive  ! 
the  Commonwealth.  Yet  the  most  convenient  court  for  all  pm 
should  be  taken,  and  we  think,  that  the  residence  of  a  trustee  is  in 
greater  number  of  cases,  the  most  convenient.  As  however,  he  r 
remove  from  the  county  after  the  commencement  of  the  trust,  and 
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i  residence  in  another  county,  this  rule  would  impose  upon  the 
interested,  the  necessity  of  proceeding  in  the  court  of  the  latter 
r,  which  might  be  very  inconvenient.  We  think  therefore,  that 
iceof  residence  at  the  commencement  of  the  trust,  should  ascer- 
i  id  determine  the  jurisdiction  of  the  court. 

have  included  corporations  among  the  trustees  liable  to  the 
1  ol  the  court.  It  is  not  of  course  intended  by  this  provision  to 
e  that  corporations  may  be  trustees  in  all  cases,  but  merely  to 
e  for  those  cases  in  which,  by  law,  they  may  act  in  that  capacity. 

1  16th,  17th,  18th  and  19th  Sections,  comprise  the  provisions  of 
Is  of  17th  February,  ISIS — 22d  March,  1825  and  14th  April, 
relative  to  trustees.  The  ISth  Section  contains  a  provision  rel- 
to  the  appointment  of  persons  to  execute  trusts  during  the  minor- 
absence  of  trustees,  which  is  in  conformhy  with  some  sugges- 
made  in  our  last  report. 

e  remaining  sections  of  this  bill  apply  to  all  assignees  and  trus* 
hether  for  the  benefit  of  creditors  or  others. 

:ioa  29.  Provides  for  cases  which  have  not  heretofore  been  the 
Jt  of  legislation  in  this  state,  in  reference  to  trustees,  though  a 
.r  provision  in  respect  to  executors,  administrators  and  guardians 
in  the  act  of  1842,  relative  to  Orphans’  Court. 

;tion  21.  From  the  act  of  1818,  §4. 

ptiun  22.  From  the  third  and  fourth  sections  of  the  act  of  1828 
ged,  and  with  a  proviso  taken  from  the  11th  section  of  the  act  of 
relating  to  Orphans’  Courts. 

ctions  2d — 26,  Contain  a  compilation  of  the  provisions  of  the 
>f  1818,  1823,  1825,  1828  and  1831,  relating  to  the  appoint- 
of  new  trustees,  with  the  addition  of  a  case  not  heretofore  pro- 
1  for. 

ction  27,  Alters  the  provision  of  the  fourth  section  of  the  act  of 
,  so  as  merely  to  authorize  the  discharge  of  the  sureties  of  a 
ee  from  liability,  fur  acts  done  after  his  discharge.  It  appears  to 
lat  the  act  of  1631  goes  too  far ;  since  by  authorizing  the  court  to 
r  the  bond  of  a  trustee  to  be  cancelled,  it  may  deprive  the  parties 
ested  of  a  remedy  for  anterior  breaches  of  the  tiust,  which  cannot 
ys  be  ascertained  at  the  time  of  the  settlement  of  accounts, 
iction  28,  Fnlarges  the  provisions  of  the  several  acts  of  Assembly 
•h  authorize  the  courts  to  decree  distribution  <  f  fends  in  the  hands 
issignees,  &c.,  so  as  to  authorize  them  to  make  all  necessary  and 
ler  decrees  for  carrying  trusts  into  effect. 

ection  29.  This  section  also  enlarges  and  generalizes  a  particular 
dsion,  viz  :  the  1st  section  of  the  act  of  1818. 
ection  30.  From  the  1st  section  of  the  acts  of  1825  and  1828. 
ection  31.  From  the  5th  section  of  the  act  of  1828. 
ection  32.  Enlarges  the  provisions  of  the  first  section  of  the  act 
8  i  8,  and  the  fifth  section  of  the  act  of  I8'c,  and  renders  them 
formable  with  the  fifty-sixth  section  of  the  Orphans’  Court  act. 
lections  33,  35.  In  these  sections  we.  have  applied  to  the  courts  of 
nmon  Pleas,  when  acting  as  a  court  of  equity  in  cases  of  trusts, 


the  previsions  of  the  act  of  18-3  relating,  to  Orphans’  Courts,  wi 
have  been  found  convenient  in  practice,  and  which  must  of  cours 
famdia.r  lo  the  judges  of  the  Common  Pleas. 

t  .  -tion  From  the  fifth  and  sixth  sections  of  the  two  ac1 
fourteenth  April,  is28,  relating  to  assignees  and  other  trustees,  f 
an  alteration  which  allows  Verm  years  for  an  appeal  in  cases  of  tri 
other  than  those  for  the  benefit  of  creditors:  where  creditors 
concerned  who  in  most  instances  live  in  the  same  .county,  one  j 
may  he  sufficient ;  but  there  are  many  cases  of  private  trusts  in  wl 
the  parties  interested  are  at  a  considerable  distance;  in  such  ca 
three  years  are  not,  we  think,  too  long. 


RELATING  TO  ASSIGNEES  FOR  THE  BENEFIT  OF 
CREDITORS  AND  OTHER  TRUSTEES. 

It  is  enacted  by  the  Senate  and  House  of  Representatives  of 
Commonwealth  of ‘Pennsylvania  in  General  Assembly  met,  aJ 
lows : — 

I.  Of  assignees  for  the  benefit  of  creditors  and  trustees  of  in  soli 
debtors,  and  trustees  appointed  under  the  acts  rtlating  to  domn 
attachment.'. 

Section  1.  In  every  case  in  which  any  person  shall  make  a  volt 
tary  assignment  ol  his  estate,  real  or  personal,  or  of  any  part  them 
to  any  other  person  or  persons,  in  trust  lor  his  creditors  or  some 
them,  it  shall  he  the  duty  ot  the  assignee  or  assignees,  within  t hi 
days  alter  the  execution  thereof,  to  file  in  the  office  ol  the  prothoi 
tary  of  the  Court  of  Common  Pleas  of  the  county  in  which  the  assigt 
shall  reside,  an  inventory  or  schedule  of  the  estate  or  effects  so  assij 
ed,  accompanied  with  an  affidavit  by  such  assignees,  that  the  sanif 
a  full  and  complete  inventory  of  all  such  estate  and  effects,  so  fat 
the  same  has  come  to  their  knowledge. 

Section  -2.  It  shall  be  lawful  for  the  Court  of  Common  Pleas  of  su 
county,  or  for  any  judge  thereof  in  vacation,  to  appoint  two  or  m 
disinterested  and  competent  persons,  to  appraise  the  estate  and  effe 
so  a-signed. 

Section  S.  The  appraisers  so  appointed,  or  any  two  of  them,  haw 
first  taken  an  oath  or  affirmation  before  some  person  having  authffli 
to  administer  oaths,  to  discharge  their  duties  w  ith  fidelity,  shall  fori 
with  proceed  to  make  an  appraisement  of  the  estate  and  effects  assig 
ed,  according  to  the  best  of  their  judgment;  and,  having  complcl 
the  same,  shall  return  the  inventory  and  appraisement  to  the  cob 
where  it  shall  be  filed  of  record. 

Section  4.  The  appraisers  aforesaid  shall  receive  the  same  compe 
sation  as  is  now  allowed  by  law  to  appraisers  of  the  estate  of  a  det 
dent. 
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Section  5.  The  assignee  or  assignees  as  aforesaid,  shall  as  soon  as 
such  inventory  and  appraisment  shall  have  been  tiled,  give  a  bond  or 
bonds  with  at  least  two  sufficient  sureties,  to  be  approved  of  by  one  of 
the  judges  of  the  said  court,  in  double  the  amount  of  the  appraised 
value  of  the  estate  so  assigned. 

Section  6.  The  bond  so  to  be  given,  shall  be  taken  in  the  name  of 
the  Commmmonwealth  of  Pennsylvania,  and  the  condition  thereof  shall 
be  as  follows,  viz  : 

The  condition  of  this  obligation  is  such,  that  if  the  above  bounden 
A.  B.  and  C.  D.  assignees  of  E.  F-  shall  in, all  things  comply  with  the 
provisions  of  the  acts  of  Assembly  in  such  case  made,  and  shall  faith¬ 
fully  execute  the  trust  confided  to  them,  then  the  above  obligation  to 
be  void,  otherwise  to  be  and  remain  in  full  force  and  virtue. 

And  such  bond  shall  be  filed  in  the  office  of  the  Piothonotary  of  the 
said  court,  and  shall  by  him  be  entered  of  record,  and  shall  enure  to 
the  use  of  all  persons  interested  in  the  property  assigned. 

Secrion  7,  It  shall  be  lawful  for  the  court  of  common  pleas  of  the 
proper  county,  on  the  application  of  any  person  interested,  to  issue  a 
citation  to  any  assignee  or  trustee  for  the  benefit  of  creditors,  whether 
appointed  by  any  voluntary  assignment  or  in  pursuance  of  the  laws 
relating  to  insolvent  debtors  and  domestic  attachments,  requiring  such 
assignee  or  trustee  to  appear  and  exhibit  under  oath  or  affirmation, 
the  accounts  of  the  trust,  in  the  said  court,  within  a  certain  time,  to 
be  named  in  such  citation. 

Section  8.  I  rovided,  that  no  such  citation  shall  be  issued  until  after 
the  expiration  of  one  year,  from  the  date  of  the  assignment  to,  or  ap¬ 
pointment  of  such  assignees  or  trustees. 

Section  9.  The  several  courts  of  Common  Pleas  shall,  by  a  general 
order,  or  by  such  order  as  the  circumstances  of  any  particular  case 
may  require,  direct  the  Prothonotary  of  the  same  court,  to  give  notice 
of  the  exhibition  and  filing  of  every  account,  as  aforesaid,  during  such 
time,  and  in  such  public  newspapers  as  they  shall  appoint,  setting  forth 
in  such  notice  that  the  accounts  will  be  allowed  by  the  court,  at  a  cer¬ 
tain  time  to  be  stated  in  such  notice,  unless  cause  be  shown,  why  such 
account  should  not  be  allowed. 

Section  10.  The  expense  of  advertising,  as  aforesaid,  shall  be  paid 
by  the  assignees  or  trustees,  at  the  time  of  exhibiting  their  accounts, 
as  aforesaid,  and  shall  be  passed  to  their  credit  in  such  account. 

Section  11.  Whenever  it  shall  be  made  to  appear  to  a  court  of  Com¬ 
mon  Pleas,  having  jurisdiction  as  aforesaid,  that  an  assignee  or  trustee, 
as  aforesaid,  has  neglected  or  refused,  when  required  by  law,  to  file  a 
true  and  complete  inventory,  or  to  give  bond  with  surety  when  so  re¬ 
quired  by  law,  or  to  file  the  accounts  of  his  trust,  or  that  such  assignee 
or  trustee  is  wasting,  neglecting,  or  mismanaging  the  trust  estate,  oris 
in  failing  circumstances,  or  about  to  remove  out  of  the  jurisdiction  of  the 
court,  in  any  such  case  it  shall  be  lawful  for  such  court  to  issue  a  cita¬ 
tion  to  such  assignee  or  trustee,  to  appear  before  the  court  at  a  time  to 
he  therein  named,  to  shew  cause  why  he  should  not  be  dismissed  from 
his  trust. 
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Section  12.  On  the  return  of  such  citation,  the  court  may  require 
such  security,  or  such  other  and  further  security  from  such  assignee 
or  trustee,  as  they  may  think  reasonable,  or  may  proceed  at  once  to 
dismiss  such  assignee  or  trustee  from  the  trust. 

Section  13  The  like  proceedings  may  be  had,  whenever  it  shall  be 
made  to  appear  to  such  court,  that  any  person,  who  shall  have  become 
surety  for  any  assignee  or  trustee  as  aforesaid,  in  any  bond  given  for 
the  due  execution  of  the  trust,  is  in  failing  circumstances,  or  has  re- 
moved  out  of  this  Commonwealth,  or  signitied  an  intention  so  to  do. 

Section  14.  An  assignee  or  trustee,  as  aforesaid,  may,  with  the  leave 
of  the  couit  having  jurisdiction  as  aforesaid,  make  a  voluntary  settle¬ 
ment  of  his  accounts,  so  far  as  he  may  have  executed  the  trust ;  and 
the  same  being  filed  in  the  office  of  the  Prothonotary  of  the  court,  the 
like  proceedings  shall  be  had  thereon  as  in  the  case  of  a  settlement  of 
such  accounts  after  citation. 

II.  Of  Trustees  in  oilier  cases . 

Section  15.  Whenever  any  assignment,  conveyance  or  transfer, 
(excepting  assignments  or  transfers  for  the  benefit  of  creditors,  as  here¬ 
in  before  mentioned,)  shall  have  been,  or  shall  hereafter  be  made  by 
deed,  will  or  otherwise,  of  any  estate,  real  or  personal,  to  any  person 
or  corporation,  in  trust  for,  or  for  the  use  or  benefit  of  any  person  or 
association  oi  persons,  or  corporation  ;  also,  whenever  any  trust  shall 
arise  by  operation  or  implication  of  law,  the  Court  of  Common  Pleas  of 
the  county  in  which  any  such  trustee  shall  have  resided  at  the  commence¬ 
ment  of  the  trust,  or  if  such  trustee  be  a  corporation,  in  which  such 
corporation  is  situate  or  in  which  its  principal  officers  shall  have  resi¬ 
ded,  as  aforesaid,  shall  exercise  the  jurisdiction  and  powers  given  by 
law  in  regard  to  such  trust:  Provided ,  That  nothing  herein  contained 
shall  extend  to  trusts  created  by  will  and  vested  in  executors  or  admin¬ 
istrators,  either  by  the  words  of  the  will,  or  by  the  provisions  or  oper¬ 
ations  of  law,  whenever  such  executors  or  administrators  are  by  the 
existing  iaws  amenable  to  the  Orphans’  Court. 

Section  16.  It  shall  be  lawful  for  the  Court  of  Common  Pleas,  hav¬ 
ing  jurisdiction,  as  aforesaid,  or  for  any  judge  thereof,  on  thcapplica- 
tion  of  any  person  interested  in  the  trust  estate  or  fund,  anil  upon  affi¬ 
davit  that  any  trustee,  as  aforesaid,  is  wasting,  neglecting  or  mis¬ 
managing  such  estate  or  fund,  or  is  in  failing  circumstances,  or  about 
to  remove  out  of  the  Commonwealth,  to  issue  a  citation  to  such  trus¬ 
tee,  to  appear  before  the  court  at  a  time  to  be  therein  named,  to  show 
cause  why  he  should  not  be  dismissed  from  his  trust. 

Section  17.  On  the  return  of  such  citation,  and  after  due  notice  to 
all  persons  interested,  the  court  may,  in  their  discretion,  either  require 
security  from  such  trustee  for  the  due  execution  of  the  trust,  or  dis¬ 
miss  such  trustee  from  the  trust,  or  make  such  other  order  in  the 
cause,  as  may  be  agieeable  to  the  rules  of  equity. 

Section  18.  In  ease  of  the  infancy  or  temporary  absence  of  any 
irustee,  it  shall  be  lawful  for  the  court,  having  jurisdiction  as  aforesaid, 
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to  appoint  a  trustee  during  such  infancy  or  absence  ;  and  the  trustee 
so  appointed,  shall  during  such  period,  have  all  the  powers  necessary 
for  the  due  administration  of  the  trust. 

Section  19.  It  shall  be  lawful  for  any  Court  of  Common  Pleas  hav¬ 
ing  jurisdiction,  as  aforesaid,  or  for  any  judge  thereof,  on  the  applica 
tion  by  bill  or  petition  of  any  person  or  persons  interested  in  the  trust 
estate  or  fund,  setting  forth  the  facts,  to  issue  a  citation  to  any  trustee 
or  his  legal  representatives,  requiring  him  or  them  to  appear  in  the 
said  court  at  a  certain  time  to  be  specified  therein,  to  answer  the  said 
bill  or  petition,  and  exhibit  an  account  of  the  management  of  the  trust 
estate  or  funds,  or  to  perform  such  other  acts  or  things  as  may  be  re¬ 
quired  by  or  shall  be  consistent  with,  the  duties  of  the  trust. 

111.  General  provisions  relating  lo  all  assignees  and  other  trustees. 

Section  20.  When  any  assignee  or  trustee  shall  have  been  duly  de¬ 
clared  to  be  a  lunatic  or  habitual  drunkard,  or  shall  have  removed 
from  the  state,  or  ceased  to  have  a  known  place  of  residence  therein 
during  the  period  of  a  year  or  more,  it  shall  be  lawful  for  the  court 
having  jurisdiction,  on  due  proof  thereof,  to  dismiss  such  assignee  or 
trustee. 

Section  21.  When  any  assignee  or  trustee  shall  be  dismissed  from 
the  trust,  it  shall  be  lawful  for  the  court  to  order  and  direct  all  books, 
papers,  monies  and  effects  in  the  hands  of  such  dismissed  assignee  or 
trustee,  to  be  forthwith  delived  or  transferred  to  such  other  person  or 
persons,  as  the  court  may  appoint  to  receive  the  same,  upon  security 
being  given  by  such  receiver,  according  to  the  order  of  the  court. 

Section  22.  The  court  having  jurisdiction  as  aforesaid,  shall  have 
power  upon  the  application  by  bill  or  petition  of  any  assignee  or  trus¬ 
tee,  setting  forth  such  facts,  as  in  equity  would  entitle  him  to  relief, 
to  discharge  him  from  the  trust :  i'rovided,  That  no  such  discharge 
shall  take  place,  unless  the  accounts  of  such  assignee  or  trustee 
shall  have  been  duly  settled  or  confirmed,  as  aforesaid,  so  far  as  he 
shall  have  acted  in  the  trust,  nor  unless  notice  of  such  application 
shall  have  been  given  to  all  parties  interested  either  personally  or  by 
advertisement  in  sucli  public  newspapers  as  may  be  directed  by  the 
court;  nor  until  such  assignee  or  trustee  shall  have  surrendered  the 
trust  estate  remaining  in  his  hands  to  some  other  assignee  or  trustee, 
or  other  r>er»on  appointed  by  the  court  to  receive  the  same,  and  shall 
have  performed  all  such  other  matters  as  may  be  required  in  equity. 

Section  23.  The  several  courts  having  jurisdiction  as  aforesaid, 
shall  have  power  to  appoint  assignees  or  trustees  as  aforesaid,  in  the 
following  cases  viz; 

1.  When  any  sole  assignee  or  trustee  shall  renounce  the  -trust,  or 
refuse  to  act  under,  or  fully  to  execute  the  same. 

2.  When  any  such  assignee  or  trustee  shall  die,  or  be  dismissed  by 
the  court  from  the  trust,  or  shall  be  discharged  by  the  court  therefrom. 

3.  When  one  or  more  of  several  assignees  or  trustees  shall  renounce 
or  refuse  as  aforesaid,  or  shall  die  or  be  dismissed  or  discharged  as 
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aforesaid,  nnd  the  duties  of  the  trust  required  the  joint  act  of  the  trus¬ 
tees. 

-4.  In  any  case  in  which  a  trust  shall  have  been  created  and  no 
person  appointed  either  by  name  or  by  description  to  execute  the  same. 

Section  d.  The  power  of  appointment  as  aforesaid,  may  be  exer¬ 
cised  on  the  application  by  bill  or  petition,  of  any  person  interested  in 
the  estate  or  property  which  is  the  subject  of  the  trust,  and  net  other¬ 
wise,  and  after  due  notice  to  all  parties  concerned. 

Section  25.  Every  assignee  and  trustee,  appointed  by  the  court,  as 
aforesaid,  shall  be  liable  to  the  same  duties,  shall  have  the  same  powers 
and  authorities  in  relation  to  the  trust,  or  to  the  further  execution  of 
the  same,  as  the  case  may  be,  and  shall  be  subject  to  the  jurisdiction 
and  control  of  the  court  in  the  same  manner,  to  all  intents  and  puposes, 
as  his  predecessor  or  predecessors  in  the  trust. 

Section  2(5.  Upon  the  appointment  by  the  court  of  any  assignee  or 
trustee  as  aforesaid,  and  upon  his  giving  security,  if  he  shall  be  so  re¬ 
quired  by  authority  of  law,  all  the  trust  estate  and  effects  whatsoever, 
shall  forthwith,  and  without  any  other  act  or  deed,  pass  to  and  be 
vested  in  such  succeeding  assignee  or  trustee. 

Section  27.  When  any  assignee  or  trustee  shall  have  been  dischar¬ 
ged  by  the  court,  ns  aforesaid,  from  the  further  execution  of  the  trust, 
it  shall  be  lawful  for  the  court  to  make  an  order  that  the  sureties  of 
such  assignee  or  trustee,  in  any  bond  which  may  have  been  given  by 
him  for  the  due  execution  of  the  trust,  shall,  upon  compliance  by  such 
assignee  or  trustee  with  all  orders  of  the  court  in  the  premises,  be  dis¬ 
charged  from  liability  for  any  acts  of  such  assignee  or  trustee  after 
the  date  ot  such  order. 

Section  2 K  It  shall  be  lawful  for  the  court,  having  jurisdiction  as 
aforesaid,  to  make  such  orders  and  decrees,  from  time  to  time,  for  car¬ 
rying  into  effect  any  trusts  as  aforesaid,  either  for  distribution  of  mo- 
nies  in  the  hands  of  assignees  or  trustees  for  the  benefit  of  creditors, 
or  for  the  payment  or  transfer  of  funds  or  effects  in  the  hands  of  other 
trustees,  or  otherwise,  as  shall  be  according  to  law  or  the  terms  or 
intent  of  the  trust. 

Section  29.  Et  shall  be  lawful  for  any  court,  having  jurisdiction  as 
aforesaid,  whenever  compensation  shall  not  have  been  otherwise  pro¬ 
vided,  to  allow  such  compensation  to  assignees  and  other  trustess,  out 
of  the  effects  in  their  hands,  for  their  services,  as  shall  be  reasonable 
and  just. 

Section  .30.  The  several  courts  aforesaid,  shall  have  power,  on  the 
application  of  the  party  interested,  to  compel  the  conveyance  by  trus¬ 
tees  of  the  legal  estate,  when  the  trust  has  been  executed  or  has  ex¬ 
pired. 

Section  31.  It  shall  be  lawful  for  the  court  in  which  the  accounts 
of  any  assignee  or  trustee  as  aforesaid  may  be  exhibited,  to  refer  the 
same  to  an  audititor  or  auditors,  who  shall  be  sworn  or  affirmed  well 
and  truly  to  audit  and  adjust  the  same  and  make  a  true  report  thereof 
according  to  the  evidence. 


Section  32.  The  sever-al  courts  of  Common  Pleas,  and  ali  auditors, 
appointed  by  them,  for  the  purpose  of  examining  the  accounts  of 
assignees  and  trustees  aforesaid,  shall  have  power  to  examine  such  as¬ 
signees  and  trustees  upon  oath  or  affirmation,  touching  the  execution 
of  the  trust;  and  the  said  courts  shall  have  power  to  compel  the  pro¬ 
duction  of  any  books,  papers  or  other  documents,  necessary  to  a  just 
decision  of  any  question  before  them  or  before  auditors  as  aforesaid. 

Section  33.  The  several  courts  of  Common  Pleas  shall  have  the 
same  powers  and  authorities,  and  the  manner  of  proceeding  to  obtain 
the  appearance  of  peisons  amenable  to  their  jurisdiction,  in  cases  of 
trusts,  and  to  compel  obedience  to  their  orders  and  decrees  and  enforce 
execution  thereof,  shall  be  the  same  as  are  now  by  law  vested  in,  and 
provided  for,  the  several  Orphans’  Courts  of  this  commonwealth. 

Section  3-t.  It  shall  be  lawful  for  any  judge,  issuing  a  citation  to 
any  assignee  or  trustee  as  herein  before  provided,  if  the  circumstances 
of  the  case  shall  appear  to  him  to  require  it,  to  order  such  citation  to 
be  returned  to  a  Special  Court,  to  be  convened  for  the  purpose,  in  the 
manner  allowed  by  the  laws  relating  to  the  Orphans’  Court. 

Section  3c.  When  any  assignee  or  trustee  shall  remove  out  of  the 
county  in  which  he  resided  at  the  time  of  his  appointment  or  of  the 
commencement  ol'the  trust,  as  the  case  may  be,  or  shall  not  possess 
real  or  personal  estate  in  such  county,  sufficient  to  satisfy  any  order 
or  decree  of  the  court  of  Common  Pleas  of  such  county,  it  shall  be 
■lawful  for  such  court  to  issue  process  to  the  county,  in  which  such 
assignee  or  trustee  may  be,  or  in  which  he  may  have  any  real  or  per¬ 
sonal  estate  amenable  to  such  process;  and  such  process  shall  be  exe¬ 
cuted  by  the  sheriff  or  coroner,  as  the  case  may  require,  of  the  county 
in  which  such  assignee  or  trustee  may  be,  or  may  have  real  or  per¬ 
sonal  estate  as  aforesaid. 

Section  36.  Any  person  aggrieved  by  a  definite  decree  or  judgment 
of  any  court  of  Common  Pleas,  in  any  case  relating  to  assignees  or 
trustees  as  aforesaid,  may  appeal  Irom  the  same  to  the  Supreme  Court 
in  the  proper  district:  Provided  such  appeal  be  entered  within  one 
year  after  such  decree  or  judgment,  in  cases  relating  to  assignees  or 
trustees  for  the  benefit  of  creditors  as  aforesaid,  and  within  th:ee  years 
in  other  cases  of  trust — and  Provided  also  that  in  all  cases,  the  party 
appealing  shall  first  give  security  in  such  sum,  as  the  said  court  of 
Common  Pleas  shall  direct,  conditioned  to  prosecute  such  appeal  with 
effect,  and  shall  also  make  oath  or  affirmation  that  such  appeal  is  not 
‘intended  for  delays 
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R  E  M  A  R  K  S 

Os  THE  BILL  ENTITLED  As  ACT  RELATING  TO  DOMESTIC  ATTACH¬ 
MENTS. 

Several  acts  have  been  passed  by  the  Legislature  with  the  view  of 
rendering  the  property  ol  absent  debtors  liable  to  their  creditors.  The 
earliest  to  which  vve  have  access  w'as  adopted  in  1699,  (MS.  Laws.) 
In  1 7 '-2 5,  an  act  was  passed  “to  rectify  pioceedings  upon  attach¬ 
ments."  It  appears  from  the  preamble,  that  the  distinction  which  now 
prevails  between  foreign  and  domestic  attachments,  was  then  not  un¬ 
derstood  or  attended  to  in  practice.  By  that  act  the  course  of  pro¬ 
ceeding  was  distinctly  marked  out.  Many  of  its  principal  provisions 
were  taken  from  the  British  statutes  of  bankruptcy,  the  eases  being 
nearly  the  same.  This  act  continued  in  force  until  the  year  1807, 
when  the  system  was  revised,  and  some  additional  provisions  adopted, 
by  which  the  practice  has  since  been  regulated.  In  the  accompany¬ 
ing  bill  we  have  compiled  aH  the  provisions  extant  of  the  acts  of  >  72.3 
and  1 807,.  with  some  modifications  and  some  additional  regulations, 
which  appeared  to  us  expedient  for  the  protection  of  debtors,  or  the 
convenient  administration  of  the  system  in  respect  to  creditors.  Wc 
would  gladly  have  gone  further,  and  extended  the  scheme  of  the  aci 
so  as  to  embrace  all  cases  of  insolvency,  and  give  relief  to  debtors  as 
well  as  creditors — in  short,  to  erect  upon  it  a  system  of  bankruptcy, 
tor  which  it  furnishes  a  satisfactory  foundation — but  for  the  difficulties 
presented  by  the  constitution  of  the  United  States,  to  which  wc  have 
adverted  in  our  last  report  to  the  Legislature.  These  difficulties  w< 
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fear  will  bo  found  insuperable,  so  long  as  a  discharge  under  the  bank¬ 
rupt  or  insolvent  law  of  one  .State  shall  be  held  to  be  inoperative  upon 
citizens  of  another  State. 

In  the  following  remarks  we  shall  merely  stale  the  sources  from 
which  the  several  sections  are  derived,  and  the  alterations  or  additions 
suggested 

Section  1,  Declares  the  cases  in  which  a  domestic  attachment  may 
be  issued,  and  the  court  which  shall  have  jurisdiction.  The  first 
branch  of  this  section  is  taken  from  the  first  section  of  the  act  of  1  807. 
In  the  last  paragraph  we  have  extended  the  process  to  the  case  of  a 
person  non-resident  in  the  Commonwealth,  but  who  is  personally 
present  in  the  county,  and  conceals  himse'f  or  otherwise  avoids  the 
service  of  process.  A  recent  instance  in  the  city  of  Philadelphia  has 
proved  the  expediency  of  a  provision  of  this  kind.  It  appears  to  us 
that  the  foreign  attachment  and  domestic  attachment  ought,  together, 
to  cover  the  whole  ground  and  leave  no  defect  of  justice.  In  the  case 
we  have  mentioned,  a  foreign  attachment  could  not  he  maintained, 
because  the  debtor  is  actually  within  the  county,  and  m  consequence 
ot  his  confinement  or  concealment  a  capias  cannot  be  served  upon 
him.  The  remedy  seems  to  be  to  extend  the  writ  of  domestic  attach¬ 
ment  to  meet  such  cases. 

Section  2,  Is  taken  from  the  first  section  of  the  act  of  180". 

Section  S.  In  the  third  section  we  have  given  the  f.  rm  of  the  writ. 
The  form  at  present  used  is  unsuitable  to  the  case,  as  it  implies  that 
the  defendant  is  to  appear  at  the  return  of  the  writ  and  answer  the 
particular  plaintiff,  whereas  in  these  respects  the  scheme  of  the  do¬ 
mestic  attachment  laws  differs  from  other  proceedings. 

Section  4,  Is  from  the  third  section  of  the  act  of  . 7 

Section  5,  From  the  fourteenth  section  of  the  act  of  1 807, 

Section  6,  Is  new.  The  provision  is  adopted  from  the  bill  relating 
to  foreign  attachment,  and  is  intended  to  give  notice,  so  as  to  guard 
against  sales  or  mortgages  of  the  real  estate  of  the  debtor,  after  the 
attachment  executed. 

Section  7,  Is  new.  In  a  case  decided  by  the  Court  of  Common 
Pleas  of  the  county  of  Philadelphia — reported  in  1  Browne,  28  — an 
attachment  was  dissolved  in  consequence  of  the  debt  of  the  particular 
creditor,  hv  whom  the  attachment  was  laid,  not  being  due  at  the  date 
of  the  attachment.  In  such  case,  the  whole  proceeding  would  be  at 
end,  and  the  other  creditors  would  he  under  the  necessity  of  beginning 
anew.  To  prevent  this  inconvenience,  which  implies  also  the  loss  of 
the  lien,  we  propose  that  any  other  creditor  may,  on  proof  of  his 
debt,  suggest  bis  name  upon  the  record,  and  prosecute  the  writ.  A 
similar  provision  is  to  be  found  in  the  laws  of  some  other  States. 

Section  8,  Is  from  the  second  section  of  the  act  of  !  07. 

Sections  9— 12.  The  four  next  sections  are  designed  to  supply  the 
means  of  rendering  the  athchment  effectual  in  other  counties,  with 
the  leasl  inconvenience  and  expense  to  persons  concerned.  It  appears 
to  have  been  the  intention  of  the  framers  of  the  acts  of  !*-2o  and 
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1  c0~,  to  divest  the  debtor  of  his  estate  in  a!!  parts  of  the  Common¬ 
wealth,  by  force  of  a  writ  of  domestic  attachment  issued  in  any  one 
county ;  but  no  means  were  provided  for  giving  notice,  and  no  method 
of  proceeding  in  other  counties  was  pointed  out.  We  propose  in  these 
sections  that  testatum  writs  of  attachment  may  be  issued  to  any  other 
county,  upon  which  the  sheriff  ot  such  county  is  to  proceed  in  certain 
respects  as  upon  testa  uni  executions,  and  that  the  court  of  such  other 
county  shall  be  auxiliary  to  the  original  court  in  carrving  the  attach¬ 
ment  into  effect. 

Section  I c,  Is  taken  from  the  third  section  of  the  act  of  I  S(J.",  with 
some  alterations  of  minor  consequence. 

Section  N.  From  the  r2th  section  of  the  act  of  S'C. 

Section  la,  Is  new  as  a  positive  provision.  Whatever  may  have 
been  the  practice  as  to  requiring  security  from  trusiees,  we  think  it 
right  to  give  power  to  the  court  in  express  terms.  There  may  be 
cases  in  which,  considering  the  amount  of  money  to  be  received  bj* 
the  trustees,  security  may  be  of  the  highe-t  Importance. 

Section  i  6.  From  the  fourth  section  ot  the  e/_*t  ol  ttor.  with  addi¬ 
tion,  which  seems  to  us  expedient. 

Section  17.  From  the  twelfth  section  of  the  act  of  1  O'. 

Section  1  8,  Is  from  section  eight  of  the  same  act.  We  have  altered 
the  original  provision,  so  as  to  dispense  with  the  advertisement  in  the 
city  of  Philadelphia,  which  by  that  act  was  made  necessary  in  all 
cases  ;  and  we  propose  to  require  the  trustees  to  give  notice  for  six 
weeks,  in  one  newspaper  in  the  county,  and  in  sucli  other  manner  os 
the  court  shall  direct.  I  Ins  will  enable  the  court  to  cause  notice  to 
be  given  according  to  the  circumstances  of  the  case,  which  of  course 
vary  with  the  condition  in  life  of  the  defendant,  and  the  greater  or  less 
extension  of  his  business  and  pursuits. 

Section  19,  Is  from  the  4th  section  of  the  act  of  I  ;-0T,  with  an  ad¬ 
dition  relating  to  liens  upon  the  estate  of  the  defendant,  which  we 
suppose  has'always  been  understood  to  be  the  law.  To  prevent  any 
doubt,  we  have  thought  it  best  to  declare  the  rule  in  express  terms. 

Section  20,  Is  from  the  same  section,  the  arrangement  and  phrase- 
olngv  being  some  what  different.  The  first  three  provisos  are  sub¬ 
stantially  the  same  as  at  present.  The  last  has  been,  added  by  us  (o 
make  the  law  in  this  respect  conform  to  the  humane  provisions  which 
the  legislature  has  adopted  “  for  the  comfort  of  t he  poor.”  We  think 
there  will  be  no  dissent  in  any  quarter  to  this  amendment. 

Section  21,  26.  The  six  following  sections  relate  to  the  powers  and 
authorities  of  the  trustees;  in  respecclo  which  some  modifications  are 
proposed.  The  ■  :d  and  l  th  sections  are  from  the  9th  section  of  the 
act  ot  1 8  o  ,  with  tne  add  non  ot  words  limiting  the  power  of  ihe 
trustees  to  compel  t  he  attendance  and  evidence  of  witnesses,  to  the  ease 
of  persons  residing  within  the  county.  In  all  other  eases,  wc  pro¬ 
pose  in  section  that  the  trustees  shall  proceed  by  iiiterroearies  ad¬ 
ministered  through  the  aid  of  the  court  of  the  county,  in  which  Gar¬ 
nishees  and  other  persons  reside.  We  think  too,  that  the  authority  of 
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the  trustees  in  respect  to  persons  whom  they  may  summon  and  exam¬ 
ine  is  not  sufficiently  guarded  in  the  present  law,  and  therefore  that  is 
liable  to  be  abused.  In  section  5,  we  propose  to  authorize  any  per¬ 
son  arrested  or  detained  by  virtue  of  a  warrant  from  such  trustees,  to 
give  bail  for  bis  appearance  at  the  next  court,  to  answer  such  interro¬ 
gatories  as  may  be  propounded  to  him,  under  the  direction  ot  the  court. 
Some  delay  may  take  place  in  consequence  of  this  ;  but  it  is  certainly 
better  that  an  investigation  should  be  postponed,  than  that  a  citizen 
should  be  kept  in  prison  at  the  discretion  of  the  trustees,  when  ids  re¬ 
fusal  to  answer  may  in  tact  he  justifiable.  The  2*th  section  is  also 
from  the  9th  se.  tion  of  the  act  of  180',  with  an  addition,  which  re¬ 
strains  t  lie  trustees  from  breaking  open  houses  &c.  except  in  ih  day 
time.  This  restriction  is  found  in  the  bankrupt  laws,  from  which  the 
provision  of  the  acts  of  1725  and  1807,  were  taken,  and  is  obviously 
proper. 

Section  27.  From  §.  5,  of  the  act  of  i  807. 

Section  28.  From  §.  7,  of  the  same  act. 

Section  29.  From  §.  6,  of  the  same  act,  with  an  alteration,  post¬ 
poning  the  period  of  sale  of  the  defendants  estate  and  effects,  until  af¬ 
ter  the  expiration  of  six  months  from  the  first  notice  given.  In  a  sub¬ 
sequent  section,  we  have  provided  for  a  dissolution  of  the  attachment, 
if  the  defendant  shall  disprove  the  allegations,  upon  which  it  was 
founded,  at  any  time  before  distribution.  Fhe  reasons  for  this  altera¬ 
tion  will  be  stated  in  our  remarks  upon  that  section. 

Section  80.  From  section  8  of  the  act  of  1728,  with  some  altera¬ 
tions  accommodating  the  provision  to  the  present  state  of  things.  We 
have  added  a  clause'authorising  the  trustees  to  sell  perishable  goods 
at  any  time. 

Section  31,  33.  The  next  three  sections  alter  the  law,  so  far,  as  to 
extend  the  time  of  settling  accounts  and  making  distribution,  and  also 
provide  a  method  of  proceeding,  lor  determining  disputed  claims,  in 
analogy  to  fhe  proceedings  on  the  settlement  of  the  accounts  ol  as¬ 
signees,  executors  &c.,  which  wc  think  preferable  to  the  present 
method. 

Section  .34,  Is  from  the  11th  section  of  the  act  of  1807. 

Section  35,  36.  from  the  10th  section  of  the  same  act. 

Section  37,  “  from  tho  17th  section  of  the  same  act. 

Section  38,  “  from  the  3d  section  of  the  same  act. 

Section  39.  The  loth  section  of  the  act  of  W0‘  declares  that  if  the 
debtor  “shall  at  any  time  during  the  term  to  which  the  process  was  re¬ 
turnable,  disprove  the  facts  of  absconding,  absence  or  concealment, 
upon  which  the  attachment  was  grouded,  the  court  shall  and  may  dis¬ 
solve  the  same.” — We  think  that  the  provision  does  not  sufficicnily 
guard  the  rights  of  absent  citizens.  When  it  is  considered  that  the 
attachment  may  be.  issued  only  a  few  duyc  before  the  commencement 
of  the  term,  and  that  in  some  counties  the  term  continues  only  one 
week,  and  the  process  of  attachment  may  be  sued  out,  with  malicious 
motives,  during  the  temporary  absence  from  home  of  an  inhabitant  of 
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the  commonwealth,  and  that  the  period  now  given  to  him  to  apply  for 
the  dissolution  of  ihe  attachment,  may  expire  before  he  can  1  ear  of  its 
having  been  iaid,  it  will  be  apparent  that  great  injustice  may  be  done 
under  the  present  law.  There  is  no  great  hardship,  we  think,  upon 
creditors,  in  enlarging  the  time,  since  ina  personal  action  against  the 
debtor  they  would  not,  in  general,  obtain  the  amount  of  their  claims  in 
a  shorter  time,  and  we  do  not  propose  to  alter  the  present  law  in  re¬ 
spect  to  the  appointment  of  trustees.  They  will  be  appointed  at  the 
first  term,  apd  will  proceed  to  ascertain  the  amount  of  debts  and  assets 
and  get  the  business  of  their  trust  in  readiness  for  the  sale  of  the  debt¬ 
ors  property,  which  we  propose  to  postpone,  until  after  the  expiration 
of  six  months  (with  the  exception  of  perishable  goods)  in  order,  that 
if  the  attachment  shall  be  dissolved,  within  that  time,  the  property 
may  be  restored  in  its  former  condition  to  the  defendant.  The  process 
of  attachment  is  broad  and  sweeping  in  its  operation,  and  it  is  possible 
that  great  abuse  may  be  practised  under  color  of  it.  In  the  case  of 
foreign  attachment,  three  terms  elapse  before  judgment  can  be  entered 
against  the  defendant,  and  a  year  is  given  to  him  after  execution,  to 
come  in  and  disprove  the  debt  It  will  be  seen  that  provision  is  made 
for  the  protection  of  purchasers  and  persons  who  have  paid  money  to 
the  trustees,  by  the  clause  which  declares  that  no  sale  by,  or  payment 
to,  the  trustee  shall  be  invalidated,  when  made  in  conformity  with  law. 
We  trust  that  the  reasons  which  we  have  suggested  will  induce  the 
Legislature  to  adopt  the  proposed  alteration. 

Section  4'  .  This  provision  is  new.  It  is  intended  to  give  the  Court 
power  to  act,  according  to  the  circumstances  of  the  case,  in  respect  to 
the  costs,  if  an  attachment  shall  be  dissolved.  It  may  be,  that  the  con¬ 
duct  of  a  defendant  has  been  such  as  to  lead  to  an  honest  be  ief  that 
he  had  absconded  or  otherwise  made  himself  liable  to  the  attachment 
law;  though  in  point  of  fact  the  allegations  should  not  be  sustained,  and 
it  would  become  necessary  to  dissolve  the  attachment.  In  such  case 
it  may  be  proper  to  exempt  the  creditor,  suing  the  writ,  from  the  pay¬ 
ment  of  costs. 

Section  41,  Is  from  section  17  of  the  act  of  1807. 

Section  42,  Is  from  section  18  of  the  same  act. 

Section -t;3.  In  this  section  we  have  provided  for  an  appeal  to  the 
Supreme  court  from  the  final  decision  of  the  Common  Pleas,  in  cases  of 
domestic  attachment.  It  is  not  certain,  that  either  party  has  any  spe¬ 
cific  remedy,  at  present,  in  case  of  alledged  errors  in  the  Common 
Pleas.  It  has  been  decided  by  ihe  Supreme  court  that  a  writ  of  error 
will  not  lie  (3'Sar.  &  R.  4  1(v.)  ihe  proceedings  not  being  accord¬ 
ing  to  the  course  of  the  common  law.  It  appears  to  us,  that,  upon  the 
whole,  the  method  of  removing  the  case  by  appeal,  is  best  suited  to 
the  character  of  the  proceedings. 
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JEJV  *1€T 

RELATING  TO  DOMESTIC  ATTACHMENTS. 

It  is  enacted  by  the  Senate  and  House  of  Representatives  of  the 
Commonwealth  of  Pennsylvania  in  General  Assembly  met,  as  fol¬ 
lows  : 

Section  1.  Writs  of  domestic  attachments  may  be  issued  by  the 
Court  of  Common  Pleas  of  the  county  in  which  any  debtor?  being,  an 
inhabitant  of  this  Commonwealth,  may  reside,  if  such  deJlor  shall 
have  absconded  or  departed  from  the  place  of  his  usual  abode  within 
the  same,  or  shall  have  remained  absent  from  this  Commonwealth,  or 
shall  have  confined  himself  in  his  own  house  or  concealed  himself 
elsewhere,  with  design  in  either  case  to  defraud  his  creditors,  and 
without  having  a  clear  real  estate  in  fee  simple,  within  this  Common¬ 
wealth,  sufficient  to  pay  his  debts. 

And  the  like  proceedings  may  be  had,  if  any  debtor,  not  having  be¬ 
come  an  inhabitant  of  this  Commonwealth,  and  not  having  real  estate, 
as  aforesaid,  shall  confine  or  conceal  himsell  within  the  county,  with 
intent  to  avoid  the  service  of  process  and  to  defraud  his  creditors. 

Section  2.  But  no  such  writ  shall  bo  issued,  except  upon  oath  or 
affirmation,  previously  made  by  a  creditor  of  such  person  or  by  some 
one  in  his  behalf,  ol  the  truth  of  his  deb',  and  of  the  facts  upon  which 
the  attachment  shall  be  founded;  which  oath  or  affirmation  shall  be 
filed  on  record. 

Section  3.  The  writ,  aforesaid,  shall  be  made  according  to  the  fol¬ 
lowing  form,  to  wit : 

County,  ss.  The  Commonwealth  of  Pennsylvania, 

To  the  sheriff' of  county,  greeting  : 

Whereas  A.  B.  late  of  the  county,  has  absconded 

from  the  place  of  his  usual  abode,  in  said  county,  (reciting  the  matters 
of  fact  contained  in  the  affidavit,  as  the  case  may  be)  without  having 
a  clear  real  estate  in  fee  simple,  within  this  Commonwealth,  sufficient 
to  pay  his  debts,  and  with  design  to  defraud  his  creditors,  as  it  is  said. 
Therefore,  we  command  you,  that  you  attach  all  and  singular,  the 
goods  and  chattels,  lands  and  tenements  of  the  said  A.  B.  within  your 
bailiwick,  in  whose  hands  or  possession  soever  the  same  may  be,  for 
the  benefit  of  C.  D.,  who  sues  this  writ,  arid  of  the  other  cred'tors  of 
the  said  A.  B.  And  we  further  command  you,  that  you-  cause  the 
goods  and  chattels  attached  bv  virtue  of  this  writ,  forthwith  to  be 
secured  and  appraised,  and  an  inventory  thereof  to  be  made;  and  how 
you  shall  have  executed  this  writ,  make  known  to  our  judges  at 
in  die  county,  aforesaid,  on  ihe  day  of  and  have 

^ou  then  there  this  writ,  together  with  the  said  inventory  and  appraise¬ 
ment.  Witness  &c. 

Section  4.  Every  writ  of  domestic  attachment  shail  contain  a  clause 
requiring  the  sheriff  or  other  officer  to  summon  the  garnishee  or  per¬ 
son  in  whose  hands  any  of  the  defendants  money  or  other  effects  may 
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happen  to  be,  to  appear  before  the  court,  from  which  the  writ  shall 
issue,  at  ihe  day  and  place  mentioned  in  the  said  writ,  to  abide  the 
orders  of  the  court  in  the  premises. 

Section  5.  It  shall  he  lawful  for  the  plaintiff*  in  any  case  of  attach¬ 
ment  as  aforesaid,  to  cause  to  be  inserted  in  the  body  of  the  writ,  a 
clause  of  capias  against  the  garnishee,  under  the  same  rules  and  reg¬ 
ulations  as  are  prescribed  by  law  incases  of  foreign  attachment. 

Section  6.  If  real  estate  shall  be  attached  within  the  county  in 
which  such  writ  of  attachment  shall  issue,  it  shall  be  the  duty  of  the 
sheriff  to  file  a  description  thereof,  and  cause  the  same’ to  be  entered 
upon  the  docket  of  the  prothonolary  of  the  court  out  of  which  such 
attachment  issued,  in  the  manner  provided  by  law  in  the  case  where 
real  estate  is  attached  by  virtue  of  a  writ  of  foreign  attachment. 

Section  7.  It  shall  be  lawful  for  any  other  creditor  of  such  person, 
upon  affidavit  of  his  debt  os  aforesaid,  to  suggest  his  name  upon  the 
record  ;  and  thereupon,  such  creditor  may  proceed  to  prosecute  the 
said  writ,  if  the  person  suing  the  same  shall  refuse  or  negl  ct  to  pro¬ 
ceed  thereon,  or  i(  he  shall  fail  to  establish  his  right  to  prosecute  the 
same,  as  a  creditor  of  the  defendant. 

Section  b.  In  case  any  perishable  goods  shall  be  attached  by  vir¬ 
tue  of  such  writ,  it  shall  be  lawful  for  the  court,  if  in  session,  or  for  any 
judge  thereof  in  vacation,  on  the  application  of  any  creditor  as  afore¬ 
said,  to  order  the  same  to  be  sold  bv  the  Sheriff ;  and  the  monies  aris¬ 
ing  from  such  sale  shall  be  received  by  the  Sheriff  and  paid  over  by 
him  to  the  trustees,  to  be  appointed  as  hereinafter  mentioned. 

Section  !b  It  shall  be  lawful  for  any  creditor,  as  aforesaid,  to  sue 
out  from  the  said  court,  and  with  the  original  writ,  or  afterwards,  oth¬ 
er  writs  of  attachment  into  any  other  county,  in  which- such  debtor 
may  have  goods  or  chattels,  lands  or  tenements. 

Section  1  .  Whenever  any  testatum  writ  of  attachment  shall  be 
issued  as  aforesaid,  the  garnishee  in  whose  hands  any  goods  or  effects 
shall  be  attached  as  aforesaid,  shall  be  summoned  to  appear  before  the 
court  of  common  pleas  of  the  County  in  which  he  shali  reside,  or  if  a 
clause  of  capias  against  him  shall  be  inserted  in  such  writ,  the  proceed¬ 
ings  thereon  in  respect  to  arrest  and  bail  slm  1  he  the  same  as  if  the 
writ  had  issued  from  the  court  of  common  pleas  of  such  county. 

Section  It.  It  shall  be  the  duly  of  the  sheriff,  to  whom  any  testa- 
turn  writ  of  attachment  shall  be  directed  as  aforesaid,  to  execute  the 
same  in  like  manner  as  if  the  writ  had  issued  from  the  court  of  com. 
mnn  picas  of  his  own  county,  and  he  shall  cause  the  same  to  be  enter¬ 
ed  upon  the  docket  of  the  prothonotary  of  such  court,  in  the  manner 
provided  in  the  case  of  tes'atrm  executions,  together  with 'a  descrip¬ 
tion  of  any  real  estate  which  he  may  attain  by  virtue  thereof;  and  it 
shall  be  his  duty  to  make  one  return  with  the  said  writ  to  the -court 
from  which  it  shall  have  issued,  and  a  duplicate  of  such  return  to  the 
court  of  common  pleas  of  Ins  own  county. 

Section  "2.  The  court  of  common  picas  of  the  county  into  which 
any  testatum ,  writ  of  attachment  shall  be  sent  as  aforesaid,  shall  have 
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power  to  make  all  such  interlocutory  orders  respecting  the  garnishee, 
and  for  the  delivery,  custody  and  sale  of  any  personal  property  attac 
ed  within  their  county,  as  they  might  do  in  the  case  of  an  a 
issuina  from  such  court :  and  it  shall  be  lawful  for  such  court  to  make 
all  necessary  orders  and  decrees  for  the  purpose  of  compelling  answers 
to  interrogatories  by  any  person  within  their  jurisdiction  and  the  de¬ 
livery  of  all  property  within  their  jurisdiction,  to  the  trustees  appoint 

ed  in  such  attachment.  „ua|i 

Section  13.  On  the  return  of  the  writ  as  aforesaid,  he  court  shal 
appoint  three  honest  and  discreet  men,  not  being  creditors  of  the  de¬ 
fendant  to  be  trustees  of  the  estate  of  the  defendant,  who  before  proceed¬ 
ing  upon  the  duties  of  their  appointment  shall  make  oath  or  affii  mati 
before  some  person  authorized  to  administer  oaths,  well  and  tr  y 
execute  the  trust  reposed  in  them,  according  to  tne  best  of  their  skill 
and  understanding;  which  oath  or  affirmation,  certiited  by 
son  before  whom  it  was  taken,  shall  be  filed  in  the  offic 

thonotarv  of  the  said  court.  .  , 

Section  14.  If  any  trustee,  as  aforesaid,  shall  decline  to  undertak 

the  said  office,  or  shall  resign  the  same,  or  die,  or  become  m enable 
to  execute  the  same,  the  court  shall  appoint  another  suitable  person  to 

supply  the  vacancy.  ~  , 

Section  15.  It  shall  be  lawful  for  the  court,  at  the  time  of  the  ap- 
pointment  of  the  said  trustees,  or  at  any  time  afterwards,  to  require 
the  said  trustees  to  give  security  in  such  form  and  amount  as  the  cour. 
shall  direct  for  the  due  execution  ol  the  trust. 

Section  1G.  It  shall  be  the  duty  of  the  officer,  who  shall  have  taken 
possession  of  any  money  or  other  personal  property  o,  thedefenlan,, 
by  virtue  of  the  writ  of  attachment,  to  deliver  the  same  to  the  trustee 

upon  demand  made  by  them,  and  upon  their  producing  a  cert. hcafe 

from  tie  Prothonotary,  that  they  have  been  duly  qualified,  and  g 

security 'if  so  required  by  the  court.  ani  1k>  mm- 

Section  17.  A  majority  of  the  trustees  as  aforesaid,  shal  - 
petent  to  exercise  all' the  powers  herein  conferred  upon  them,  and  to 

perform  all  the  duties  herein  required  of  them. 

Section  18.  It  shall  be  the  duty  of  the  said  trustees,  nMndMjj* 
after  their  appointment,  to  give  notice  thereof,  in  one  newsp,  p  P 
ed  in  the  county  in  which  the  attachment  issued,  unrig  a  ■  •  • 

cessive  weeks,  together  with  their  names  and  respective  P'^  pf  resi¬ 
dence,  and  in  such  other  newspaper  or  ,n  such  other  manne,  as  the 
court,  at  the  time  of  their  appointment  or  afterwards,  •  < 
direct ;  and  the  said  trustees  shall,  in  such  notice,  require  a I  person-, 
indebted  to  the  defendant,  or  holding  property  belonging  o  ’  . 

and  deliver  all  such  sums  of  money  and  property  ue  an  ^  <• 

to  such  defendant,  to  the  said  trustees,  and  also  desue  a  ci 
the  defendant  to  present  their  respective  accounts  or  demands. 

Section  19.  The  trustees  aforesaid,  shall  he  deemed  to  be  vested 
with  alt  the  estate  of  the  debtor  at  the  time  of  issuing  the  said  attach¬ 
ment,  subject  to  ail  iiens  existing  at  that  time;  and  it  shall  e  tir 
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duty  to  take  into  their  possession  all  the  said  estate,  whether  attached  as 
aforesaid,  or  afterwards  discovered  by  them,  and  all  books,  vouchers 
and  papers,  relating  to  the  same ;  and  they  shall  be  capable  of  suing 
for  and  recovering  in  their  own  names,  all  the  said  estate,  and  all  debts 
and  things  in  action  due  or  belonging  to  such  debtor  at  the  date  of  the 
attachment,  or  at  any  lime  thereafter. 

■Section  iO.  Provided,  (  1st.)  That  no  purchase  or  assignment  of 
the  real  estate  of  such  debtor,  made  bona  fide  and  for  a  valuable  con¬ 
sideration,  before  the  attachment  executed  thereon,  and  returned  and 
entered  upon  the  docket  as  aforesaid,  by,  or  to  any  person  having  no 
notice  or  knowledge  of  such  attachment,  shall  be  invalidated  or  im¬ 
peached  thereby,  and  (2d.)  That  no  purchase  or  assignment  of  the 
personal  property  of  such  debtor,  made  bona  fide,  and  tor  a  valuable 
consideration,  by  or  to  any  person  having  no  notice  or  knowledge  of 
the  attachment,  shall  be  invalidated  or  impeached  thereby,  and  (3d.) 
That  if  any  person  indebted  to  the  defendant  in  the  attachment  or  ha¬ 
ving  possession  of  any  of  his  property,  shall  bona  fide ,  pay  the  said 
debt  or  deliver  the  said  property  to  the  said  defendant,  without  notice 
or  knowledge  of  the  attachment,  he  shall  not  be  liable  to  pay  or  deliver  the 
same  to  the  trustees;  and  (4th.)  That  the  wife  and  family,  (if  any) 
of  such  debtor  shall  be  entitled  to  retain  for  their  own  use,  such  ar¬ 
ticles  as  may  by  law  be  exempted  from  levy  and  sale  upon  execution. 

Section  21.  The  trustees  aforesaid,  may  summon  before  them  and 
examine  upon  oath  or  affirmation,  which  they  are  hereby  authorized 
to  administer,  and  by  interrogator!  ;s  or  otherwise,  all  persons  resi¬ 
ding  within  the  county,  supposed  to  be  indebted  to  the  defendant,  and 
such  other  persons  residing  as  aforesaid,  as  they  shall  think  fit,  touch¬ 
ing  the  real  or  personal  estate  of  the  defendant,  and  such  other  things 
as  may  tend  to  disclose  their  estates  or  their  secret  grants,  or  aliena¬ 
tion  of  their  effects. 

Section  22.  If  any  person  summoned  to  attend  before  the  trustees 
as  aforesaid,  shall  refuse  to  attend,  or  shall  refuse  to  be  sworn  or  af¬ 
firmed,  or  to  make  answer  to  such  questions  or  interrogatories  as  shall 
be  administered  to  him  by  or  on  behalf  of  the  said  trustees,  it  shall  be 
lawful  for  the  said  trustees  to  commit  such  person  to  the  prison  of  the 
county,  there  to  be  detained  until  he  shall  submit  to  be  examined  as 
aforesaid. 

Section  22.  Provided,  That  any  person  arrested  or  detained  by 
virtue  of  any  such  warrant,  may  be  enlarged  upon  bail  given,  with 
condition,  that  he  shall  appear  at  the  next  Court  of  Common  Pleas  to 
be  holden  for  such  county,  then  and  there  to  answer  all  such  interro¬ 
gatories  as  shall  be  exhibited  to  him  under  the  direction  of  such  court, 
and  abide  all  orders  which  shall  be  made  by  such  court  on  behalf  of 
the  said  trustees. 

Section  24.  The  IiJas  proceedings  also  may  be  had  in  case  any  per¬ 
son  having  books,  papers,  vouchers,  or  effects  belonging  to  the  defen¬ 
dant  in  the  attachment,  and  discovered  by  the  trustees  subsequent  to 
the  attachment  executed,  as  aforesaid,  shall  refuse  to  deliver  the  same 
to  the  said  trustees  upon  being  legally  required  thereto. 
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Section  25.  If  any  garnishee  or  other  person  having  possession  of 
the  effects  of  the  defendant  in  the  attachment,  or  having  knowledge  of 
the  same,  or  being  indebted  to  the  defendant,  shall  reside  in  another, 
county,  it  shall  be  lawful  for  the  trustees  to  exhibit  interrogatories  in 
writing  to  such  person  in  the  manner  authorized  by  law  in  the  case  of 
foreign  attachment,  and  thereupon  the  C(  urt  of  Common  Pleas  of  the 
county  in  which  such  person  shall  reside,  shall  have  power  to  compel 
such  person  to  answer  thereto  in  like  manner  as  in  the  case  of  a 
foreign  attachment  issued  out  of  such  court. 

Section  2b,  It  shall  be  lawful  for  the  said  trustees,  by  warrants 
under  their  hands  and  seals*  to  cause  to  be  broken  open  in  the  day 
time,  houses,  chambers,  shops,  stores,  or  warehouses,  of  the  defend¬ 
ant,  or  any  doors  therein,  aed  any  trunks  or  chests  of  the  defendant, 
in  which  his  goods  or  effects,  books  of  account,  or  papers,  relating  to 
his  estate,  shall  be,  or  shall  be  reputed  to  be,  and  to  seize  the  same 
for  the  benefit  of  his  creditors. 

Section  17.  If  the  defendant  in  any  attachment  as  aforesaid  shall, 
prior  to  the.  issuing  thereof,  have  conveyed  or  transferred  any  part  of 
his  real  or  personal  estate  to  his  wife  and  children,  or  either  of  them, 
or  to  any  person  in  trust  for  them  or  either  of  them,  or  shall  have 
conveyed  or  transferred  the  same  to  any  other  person,  with  intent  to 
defraud  his  creditors,  the  trustees  aforesaid  shall  have  power  to  re¬ 
cover  and  dispose  of  the  same,  as  fully  and  effectually  as  if  the  said 
defendant  had  been  actually  seized  or  possessed  thereof  at  the  time  of 
the  attachment. 

Section  28.  If  the  defendant  in  the  said  attachment  shall  have  con¬ 
veyed  or  transferred  any  of  his  real  or  personal  estate  unto  ruiy 
person,  upon  condition  or  power  of  redemption,  by  payment  of  money 
or  otherwise,  it  shall  be  lawful  for  the  trustees  to  make  tender  of 
money  or  other  performance,  according  to  the  nature  of  such  condi¬ 
tion,  as  fully  as  the  said  defendant  might  have  done;  and  after  such 
performance  or  tender,  the  said  trustees  shall  have  power  to  sell  or 
otherwise  dispose  of  the  said  real  or  personal  estate,  lor  the  benefit  of 
the  creditors,  in  the  manner  herein  provided. 

Section  29-  It  shall  be  lawful  for  I  he  said  trustees,  at  any  time 
af.er  the  term  next  succeeding  that  to  which  the  writ  was  returnable, 
to  make  public  sale  and  assurance  of  all  the  realeslate,  goods  and  chat¬ 
tels  of  the  defendant,  and  to  grant  and  assign  or  otherwise  to  order 
and  dispose  of  for  the  benefit  of  the  creditors,  all  or  any  of  the  debts 
due  or  to  become  due  to  the  defendant;  and  every  such  sale,  grant, 
assurance,  or  other  disposition,  shall  be  good  and  valid  in  law,  against 
the  said  defendant  and  his  legal  representatives,  and  shall  vest  all  the 
right,  tide  and  interest,  of  the  defendant,  in  the  purchaser,  grantee,  or 
person  to  whom  the  same  shall  have  been  disposed  of  so  that  such 
purchaser,  grantee,  or  other  person,  may  sue  for  and  recover  any  such 
property  or  debts,  in  his  own  name,  and  to  bis  own  use  ;  and  after  such 
grant,  assignment  or  other  disposition  of  such  debts,  neither  the  said 
defendant  nor  any  other  to  whom  such  debts  shall  be  due,  shall  have 
power  to  recover,  release,  or  discharge  the  same. 
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Section  30,  Provided,  that  before  making  sale  of  any  of  the  veal 
or  personal  estate  of  the  defendant,  as  aforesaid,  it  shall  lie  the  duty  of 
the  trustees,  to  give  at  least  te.i  days  notice  thereof,  in  the  manner 
practised  in  the  case  of  sales  by  sheriffs  upon  executions--and,  provi¬ 
ded  also,  that  the  said  trustees  may  at  any  time  after  their  appointment, 
make  sale  of  any  perishable  goods,  upon  leave  of  the  court  or  of  a 
judge,  granted  in  the  manner  herein  before  provided. 

Section  >t.  At  some  time  after  the  expiration  of  six  months  from 
the  first  public  notice  given  as  herein  before  provided,  the  trustees, 
having  previously  given  public  notice  of  the  time  and  place  fixed  by 
them  lor  the  purpose,  shall  proceed  to  receive  the  proofs  of  the  several 
creditors,  and  shall  determine  upon  the  same,  and  having  stated  their 
accounts  and  ascertained  the  proportionate  sum  payable  to  each  credi¬ 
tor,  shall  file  their  report  of  the  same  in  the  office  of  the  prolhonotary 
of  the  court,  out  of  which  the  attachment  issued. 

Section  32.  It  shall  be  the  duty  of  such  Prothonotnry  to  give  public 
noticeof  the  filingofsuch  report,  by  advertisement  in  the  manner  direct¬ 
ed  by  law  in  the  case  of  the  accounts  of  assignees  under  a  voluntary  as¬ 
signment  ;  and  at  the  next  slated  term  of  the  court  aftei  the  filing  of 
the  report,  if  exceptions  shall  not  be  presented  at  such  time  as  may  be 
directed  by  the  rules  of  such  court,  the  report  may  be  ci  n firmed  by  the 
court,  and  the  trustees  shall  thereupon  make  distribution  accordingly. 

Section  33.  If  the  whole  of  the  estate  shall  not  have  been  distribu¬ 
ted  upon  such  report,  the  said  trustees  shall  at  the  expiration  of  three 
months  after  the  order  of  the  court  upon  such  report,  proceed  to  make 
a  secoid  dividend  of  all  such  monies  as  shall  have  come  into  their 
hands  after  the  first  dividend,  and  make  report  in  like  manner ;  and 
the  same  proceedings  shall  be  had  upon  such  report  as  are  hereinbefore 
provided,  and  so  Irom  time  to  time  until  a  distribution  shall  have  been 
made  of  all  the  estate  of  such  debtor. 

Section  3d.  Provided,  That  in  the  distribution  among  the  creditors 
of  a  defendant,  as  aforesaid,  no  preference  shall  be  allowed  to  debts 
due  on  specialties. 

Section  35.  If  an  v  person  shall  have  bona  fide  given  credit  to  such 
debtor  or  taken  securities  from  him,  payable  at  future  days,  which 
shall  not  have  expired  or  fallen  due  at  the  time  of  the  issuing  of  the 
attachment,  such  creditor  sha  I  be  admitted  to  prove  his  debt  or  con-  - 
tract,  as  if  it  were  payable  presently,  and  shall  have  a  dividend  in 
proportion  to  the  other  creditors,  discounting  where  no  interest  is  pay¬ 
able  at  the  rate  of  lawful  interest. 

Section  3G.  In  all  cases,  in  which  mutual  credit  has  been  given  by 
such  debtor  and  any  other  person,  or  mutual  debts  have  existed  he-  ' 
tween  them  at  any  time  before  the  issuing  of  the  attachment,  the  trus¬ 
tees  shall  state  the  account  between  them,  and  one  debt  may  be  set 
off  against  the  other;  and  what  shall  appear  to  be  due  on  either  side 
on  the  balance  of  such  account  after  such  set  off,  and  no  more,  shall  be 
claimed  or  paid  on  either  side,  as  the  case  may  be. 
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Section  37.  After  payment  of  all  just  demands  as  aforesaid,  and  of 
the  costs  and  charges  of  the  attachment  as  aforesaid,  the  overplus,  if 
any,  shall  be  retained  to  the  defendant,  his  executors,  administrators  or 
assigns. 

Section  38.  When  the  trustees  shall  have  completed  the  distribution 
of  the  debtors  estate  among  the  creditors  as  a'oresaid,  they  shall  cause 
any  accounts  of  the  same  to  be  stated  and  filed  in  the  office  of  the  pro- 
thonotary  of  the  court,  in  which  the  appointment  took  place.  ’ 

Section  39.  It  shall  l>e  lawful  for  the  court  issuing  anv  writ  of  at¬ 
tachment  as  aforesaid,  at  any  time  before  the  final  decree  for  distribu¬ 
tion,  on  the  application  of  the  defendant,  supported  b\  his  oath  or  affir¬ 
mation,  denying  the  allegations  upon  which  the  attachment  was  foun¬ 
ded,  to  grant  a  rule  upon  the  creditors  suing  or  prosecuting  the  writ, 
to  show  cause  why  the  attachment  should  not  be  dissolved  ;  and  the 
court  may  at  the  same  time  make  an  order  staying  all  further  proceed¬ 
ings  by  the  trustees:  and  upon  the  hearing  of  such  rule,  if  the  court 
shall  be  satisfied  that  the  defendant  was  not  liable  to. the  attachment, 
they  shall  dissolve  the  same,  either  absolutely  or  upon  such  terms  as 
shall  be  equitable  a nd  just:  Pr  ivided,  that  no  order  of  the  court  dissol¬ 
ving  an  attachment  as  aforesaid,  shall  have  the  effect  of  invalidating 
any  sale  of  the  estate  of  the  defendant,  made  by  such  trustees  in  con- 
tbrmity  with  law,  or  any  payment  to  such  trustees  made  as  aforesaid. 

Section  40.  It  shall  be  lawful  for  the  court,  by  whom  any  attach¬ 
ment,  as  aforesaid,  may  be  dissolved,  to  make  such  order  for  the  pay¬ 
ment  of  the  costs,  either  by  the  creditors  suing  or  prosecuting  such 
writ,  or  by  the  defendant  therein,  as  shall  be  equitable  and  just,  under 
all  the  circumstances  of  the  case. 

Section  41.  No  second  or  other  attachment,  excepting  such  as  shall 
be  issued  into  another  county,  as  hereinbefore  provided,  shall  be 
issued  against  or  served  upon  the  estate  or  effects  of  the  same  defen¬ 
dant,  unless  the  first  attachment  be  not  executed  or  be  dissolved  by 
the  court. 

Section  42.  The  death  of  the  defendant,  after  the  issuing  of  the 
attachment,  shall  not  abate  or  otherwise  affect  the  proceeding  thereon; 
but  the  same  shall  be  continued  and  concluded  in  like  manner  as  if 
such  defendant  had  lived. 

Section  43.  Any  person  aggrieved  by  any  definitive  decree  of  any 
Court  of  Common  Pleas,  in  any  case  of  domestic  attachment,  as  afore¬ 
said,  may  appeal  from  the  same  to  the  Supreme  Court,  in  the  proper 
district :  Provided,  Such  appeal  be  entered  within  one  year  after  such 
decree:  And  provided  alto,  That,  in  all  cases,  the  party  appealing 
shall  first  give  security  in  such  sum  as  the  said  Court  of  Common 
Pleas  shall  direct,  conditioned  to  prosecute  such  appeal  with  effect, 
and  shall  also  make  oath  or  affirmation  that  such  appeal  is  not  inten’ 
ded  for  delay. 
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REMARKS 

Ox  the  Bill  relating  to  Writs  of  Quo  Warranto  and 

Mandamus. 

The  only  statutes  in  force  relating  to  writs  of  quo  warranto,  accord¬ 
ing  to  the  report  of  the  Judges  of  the  Supreme  Court,  are,  the  18th 
Ed.  L,  Stats.  2  and  5,  A.  1).  I  290,  (Rob.  Dig.  380,  382.) 

The  first  provides,  that  all  who  can  verify  by  inquest  of  the  coun¬ 
try  or  otherwise,  that  they  and  their  ancestors  or  predecessors  have 
used  any  liberties  before  the  time  of  King  Richard,  or  in  all  his  time, 
and  continuously  afterwards,  without  misuser,  shall  be  adjourned  until 
they  can  go  with  the  record  to  the  king  and  also  return,  so  that  they 
can  get  confirmation  of  their  estate  by  the  king’s  letters  patent.  If 
they  cannot  make  title  in  that  manner,  the  statute  requires  that  judg¬ 
ment  shall  be  given  according  to  the  existing  laws  and  customs.  If 
they  have  the  king’s  charter,  their  judgment  shall  be  given  according 
to  their  charters. 

The  first  clause  of  this  statute  is  obviously  not  applicable  to  tins 
Commonmealth.  The  last  clause  is  merely  declaratory  of  a  general 
principle.  A  charter  is  deemed  a  grant  and  a  contract  which  is  pro¬ 
tected  by  the  constitution. 

The  second  section  of  this  statute  gives  an  appeal  from  the  justices 
to  the  king,  and  makes  pleas  of  quo  warranto  determinable  by  the 
justices  on  their  circuit. 

Perhaps  this  was  the  provision  which  induced  the  judges  to  report* 
the  statute.  But  as  the  Supreme  Court  have  power  to  try  issues  in 
tact  only  in  the  city  and  county  of  Philadelphia,  a  different  provision 
is  necessary  to  enable  that  court  to  carry  into  effect  this  branch  of 
their  jurisdiction.  Such  a  provision  we  have  suggested  in  the  bill. 

The  statute  3  of  the  18- Ed.  I,  recites  the  preceding  statute  briefly, 
and  then  provides  that  those  who  had  lost  their  franchises  after  Easter 
then  last  past,  by  a  writ  of  quo  warranto,  according  to  the  course  of 
pleading  previously  used,  should  have  restitution  of  their  franchises 
lost,  and  that  thereafter  they  should  have  according  to  the  nature  of 
this  statute. 

We  do  not  perceive  any  reason  for  incorporating  this,  statute.  Both 
of  them  indeed  are  evidence  of  the  jurisdiction  of  the  Court  of  Kind’s 
Bench  in  such  matters,  and  may  serve  to  interpret  the  clause  in  the 
act  of  22d  May,  1722,  giving  jurisdiction  to  the  Supreme  Court.  This 
may  have  been  the  motive  for  reporting  them. 

But  if  this  bill  should  meet  the  approbation  of  the  Legislature,  or  if 
the  bill  reported  by  us  relative  to  the  jurisdiction  of  the  courts  should 
be  adopted,  it  will  not  be  necessary  to  retain  these  statutes  for  the 
purpose  of  defining  the  jurisdiction. 

In  the  bill  now  under  consideration,  we  propose  several  alterations 
of  the  law  which  are  important. 

1.  As  the  law  now  is,  the  Supreme  Court  has  the  exclusive  juris- 
diction  of  writs  of  quo  warranto  and  mandamus .  We  propose  that 
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the  Courts  of  Common  Pleas  shall  have,  to  a  certain  extent,  concur¬ 
rent  jurisdiction  with  the  Supreme  Court  to  issue  these  writs.  This 
alteration  is  necessary  in  some  cases,  in  order  to  prevent  a  failure  of 
justice.  The  Supreme  Court,  as  it  is  now  constituted,  cannot  try  is¬ 
sues  in  fact,  except  in  the  county  of  Philadelphia :  but  if |t his  diffi¬ 
culty  were  removed,  the  infrequency  of  its  sessions,  in  the  several 
districts,  would  prevent  that  prompt  interposition  which  is  often  essen¬ 
tial.  In  the  ease  of  the  Commonwealth  vs.  Reigart,  ( i  4  S.  &  R.  2 1 6,) 
that  court  intimated  that  an  information  in  the  nature  of  a  writ  quo 
warranto  should  not  be  granted  in  cases  where  it  could  not  be  brought 
to  trial  before  the  expiration  of  the  office  in  question,  because  it  would 
be  a  waste  of  time  in  a  fruitless  prosecution.  We  are  aware  that  it 
has  been  usual  to  invest  the  power  of  granting  these  writs  in  a  single 
tribunal.  They  are  of  a  high  prerogative  character,  and  are  gran  ta¬ 
ble  only  at  the  discretion  of  the  court.  Still  it  is  not  always  the  court 
of  the  last  resort  which,  in  other  States,  is  invested  with  this  jurisdic¬ 
tion,  nor  is  there  any  thing  in  the  nature  of  tlie  proceedings  repug¬ 
nant  to  the  plan  of  investing  it  in  our  Courts  of  Common  Pleas,  sub¬ 
ject  to  the  revision  of  the  Supreme  Court :  and  if  these  writs  are  ne¬ 
cessary  to  the  due  administration  of  justice,  the  power  to  grant  them 
ought  :o  be  vested  in  tribunals  which  can  exercise  it  according  to  the 
emergencies  of  cases,  otherwise  there  may  be  a  failure  of  justice,  not 
for  want  of  appropriate  remedies,  but  for  want  of  power  in  our  courts 
to  apply  them  seasonably  and  with  effect.  Whateverobjections,  there¬ 
fore,  may  be  made  to  the  alterations  proposed,  they  are  countervailed 
by  objections  which  apply  to  the  present  state  of  the  law  in  respect 
to  this  branch  of  jurisdiction. 

2.  We  propose  also  to  incorporate  into  our  law  the  .substance  of 
the  statute  9  Anne,  c.  20,  (Rob.  Dig.  384.)  This  statute  has  never 
been  adopted  in  our  practice,  (3  Serg.  &  R.  &3,)  and  it  is  not  con¬ 
tained  in  the  report  of  the  Judges  of  the  Supreme  Court :  but  its  pro¬ 
visions  have  been  found  very  useful  in  England,  and  in  those  States 
which  have  adopted  them.  In  England  they  have  recently  been  ex¬ 
tended  to  other  cases  within  the  scope  of  these  writs,  ( 1  Will.  4,  c.  2 1 .) 
Judge  Roberts  supposed  that  this  act  was  incorporated  into  our  laws, 
by  force  of  the  act  of  22  May,  1722,  §13,  which  was  passed  eleven 
years  after  the  statute  in  question,  (Rob.  Dig.  384,  note,)  and  it  is 
urobablc  that  the  Judges  of  the  Supreme  Court  omitted  it  in  their  re¬ 
port  of  statutes  in  force,  because  its  chief  provisions  could  not  be  car¬ 
ried  into  effect  by  them,  except  in  the  city  and  county  of  Philadelphia. 
Rut  if  the  jurisdiction  should  be  extended  to  the  Courts  of  Common 
Pleas,  as  we  have  suggested,  the  provisions  of  this  statute  may  be  con¬ 
veniently  applied  in  those  tribunals  with  full  effect,  and  according  to 
the  ordinary  course  of  practice.  In  regard  to  the  Supreme  Court, 
however,  we  propose  to  surmount  the  difficulty  adverted  to,  by  author¬ 
izing  that  court  to  direct  the  trial  of  issues  in  fact,  taken  in  that  court, 
before  the  Courts  of  Common  Pleas  of  the  counties  in  which  the  mat¬ 
ters  in  dispute  occurred- 


Thess  are  the  most  important  alterations  which  we  suggest  in  the 
aseof  these  writs:  There  are  some  others  which  we  shall  advert  to 
m  our  remarks  upon  the  sections. 

Section  1.  The  ancient  writ  of  quo  warran'o  has  fallen  into  disuse. 
The  proceedings  upon  it,  according  to  the  course  of  the  common  law, 
were  dilatory,  which  led  to  the  invention  of  the  more  expeditious  mode 
of  proceeding  by  way  of  an  information  in  the  nature  of  that  writ, 
filed  by  the  Attorney  General  (2  Selvvyn  N.  P.  >2-2).  in  form,  the 
information  is  a  criminal  proceeding,  though  in  effect  it  is  only  a 
mode  of  trying  a  civil  right,  and  on  that  ground  it  is  said  not  to  be 
within  the  prohibition  of  the  constitution,  Art.  ix.  Sec.  x.  (  S.  &  R. 
385)  As  the. information  is  only  a  substitute  for  the  writ,  it  will  not 
be  granted  except  in  cases  to  which  the  writ  itself,  upon  the  principles 
of  common  law,  is  applicable.  ( !  1  S.  &  R.  74.) 

The  writ  which  is  proposed  by  this  section  (the  form  of  which  is 
given  in  section  4)  is  not  the  writ  at  common  law,  but  a  statutory  sub¬ 
stitute  for  it,  designed,  however,  to  be  commensurate  with  that  writ 
and  with  the  inlormation.  It  is  not  intended,  however,  that  this  writ 
should  be  issued  of  course  upon  the  precipe  of  the  party  (as  will  be 
seen  by  sections  2  &  7  ;)  but  upon  the  suggestion  of  the  Attorney 
General  or  of  the  person  desiring  to  prosecute  it,  which  must  be  suf- 
ticient  in  law  to  authorize  the  issuing  of  the  writ,  and  must  be  verified 
by  an  affidavit. 

The  preceeding  by  suggestion  is  proposed  as  a  substitute  for  an  in¬ 
formation,  as  the  object  is  of  a  civil  nature  the  proceedings  ought  not 
to  be  commenced  in  the  form  of  a  prosecution  for  a  crime,  and  the 
plan  which  we  propose  will  avoid  the  appearance  of  a  conflict  with  the 
provision  of  the  constitution  before  mentioned. 

Section  -2.  This  section  specifies  the  cases  in  which,  it  is  proposed, 
that  ihe  courts  of  common  pleas,  shall  have  concurrent  jurisdiction  with 
the  supreme  court.  The  first  three  specifications  relate  to  municipal 
and  other  corporate  offices.  The  last  two  specifications  relate  to  the 
exercise  of  corporate  powers,  franchises,  rights  and  privileges.  In  the 
first  three  cases  we  propose  that  the  suggestion  for  the  writ  may  be 
made  by  the  attorney  genera!  or  by  his  deputy  in  the  county,  or  by 
any  person  desiring  to  prosecute  the  writ.  These  are  cases  in  which 
private  rights  may  be  directly  involved,  and  it  is  proper  therefore  that 
individuals  aggrieved  should  have  power  to  proceed  at  their  own  in¬ 
stance  for  the  trial  of  their  rights.  In  principle,  this  provision  accords 
with  the  statute  9  Anne,  ch.  20,  §  4,  which  allows  of  informations  at 
the  relation  of  any  person  desiring  to  sue  or  prosecute  them.  We  do 
not  think  that  the  intervention  of  the  attorney  general  should  be  indis- 
pensible  in  such  cases.  But  where  the  interests  of  the  commonwealth 
only  or  principally  are  Involved  a  private  prosecution  should  not  be 
allowed  (2  Bin.  Rep.  809.)  We  therefore  propose  that  in  cases  of the 
usurpation  and  forfeiture  of  franchises,  such  writs  shall  be  granted  only 
upon  the  suggestion  of  the  attorney  general  or  of  his  deputy  in  the 
county.  Such  cases  partake,  in  some  degree,  of  a  criminal  character. 


a  bey  arc  cases  ot  encroachment  upon  public  rights,  and  analagous  fe¬ 
athers,  which  are  punishable  by  indictment,  and  in  regard  to  such,  it 
-hould  be  the  duty  oi  the  attorney  general  to  proceed  whenever  he  has 
reasonable  grounds  to  believe  that  the  public  rights  have  been  invaded, 
t’his  we  propose  by  the  next  section. 

Sections  4,  5,  Provide  the  form  of  the  writ  and  the  manner  in  which  it 
may  he  issued.  As  cases  may  occur,  requiring  speedy  relief,  we  have 
thought  it  proper  to  suggest,  they  may  be  allowed  in  vacation  by  the 
judge  ol  the  supreme  court  or  by  the  president  judges  ol  the  courts  ot 
common  pleas  upon  cause  shown. 

We  suppose  this  precaution  to  be  sufficient.  The  rules  which  have 
been  established  by  the  courts,  upon  motions  to  file  information  will 
be  applicable  to  the  allowance  of  the  writ  under  this  section.  These 
rules  are  numerous  but  well  settled,  most  of  them  have  been  collected 
in  the  valuable  note  to  the  case  of -‘The  people  vs  Richardson,”  in 
4  Cowen’s  (New  York)  Rep.  102. 

Section  b,  Applies  to  the  service  of  the  writ.  At  the  common  law 
’he  process  .upon  a  writ  of  Quo  Warranto  is  a  summons,  and  for  de¬ 
fault  oi  appearance,  the  liberties  are  seized,  but  the  defendant  may  af- 
-  ■rwards  replevy  them,  and  try  his  right  in  that  form  of  proceeding. 

Pon  an  information  the  process  is  different  viz:  either  a  venire  facias 
and  distringas  or  a  'sieppcena  and  attachment.  In  the  case  of  the  Com- 
momcealtk  vs  'tpencer-  (5  Bin.  .'35  )  the  courtaw-arded  ttvmire  facias. 
i  he  [dan  which  we  propose  is,  we  think  more  simple  and  equally  safe 
and  effectual.  By  this  section,  the  writ  is  to  be  served  like  a  writ  of 
summons  in  a  personal  action,  and  if  the  defendant  should  fail  to  ap- 
aear  in  due  time,  a  judgment  ol  ouster  and  exclusion  may  be  rendered 
against  him  without  further  .process.  By'  section  13,  this  judgment  is 
to  be  inforced  by  a  writ  of  injunction  ;  but.  (by  section  14)  the  defen¬ 
dant  who  suiters  the  judgment  by'  default  may,  upon  terms,  at  any  time 
afterwards,  come  in  and  plead  So  the  suggestion  and  proceed  to  trial 
as  ii  lie  had  appeared  at  the  return  of  the  writ.  If  judgment  should 
oe  rendered  in  his  favour,  the  judgment  by  default  will  then  be  taken 
•.©ff  and  the  injunction  will  be  dissolved,  if  against  him  the  injunction 
will  be  confirmed  and  made  perpetual.  Upon  this  plan  the  injunction 
supplies  the  place  of  the  writ  of  seizure  and  they  proceeding  proposed 
ov  section  !  4  supplies  the  u.;e  of  a  writ,  of  replevin  at  common  law. 
Upon  this  plan  then,  the  defendant  who  suffers  a  judgment  to  pass 
against  him  by  default,  is  ousted  of  the  liberty  or  franchise  until  he 
shows  his  right.  If  he  has  no  right  the  public  interest  is  protected 
irpm  trie  tune  of  the  judgment.  If  he  should  establish  a  right  he  may 
be  remitted  to  it;  but  he  suffers  in  consequence  of  his  default  by  a  tem¬ 
porary'  exclusion  from  the  liberty  or  franchise  in  question. 

In  these  remarks  we  have  in  view  cases,  in  which  service  has  ac¬ 
tuary  been  made  upon  the  defendant  according  to  law.  In  cases  of 
unlawful  or  ineffectual  service,  and  in  cases  of  false  return  of  service 
the  courts  would,  we  presume,  have  power  to  inquire  into  the  fact  in 
a  summary  way  and  give  equitable  relief.  These  sections  therefore 


taken  together  provide,  we  think,  sufficiently  Tor  the  interests  of  the 
defendant,  and  at  the  same  time  affords  an  ample  guarantee  against 
delays  of  process.  They  appear  to  us  to  be  simple,  convenient,  effec¬ 
tual  and  perfectly  fair  to  all  parties  concerned. 

Section  7,  Is  designed  to  make  the  suggestion  before  mentioned 
a  saf?  and  sufficient  for  the  information.  As  it  is  proposed  (by  sec¬ 
tion  9,)  that  the  pleadings  of  the  parties  shall  be  founded  upon  the 
suggestion  it  is  necessary  that  the  matters  complained  of,  should  be 
set  forth,  in  it  with  sufficient  certainty  to  admit  of  that  use.  We 
proposealso  that  the  suggestion  shall  be  verified  by  affidavit  and  filed. 
This  provision  transfers  the  practice  usual  upon  informations  to  the 
proceedings  proposed  by  this  bill,  and  will  tend  to  prevent  an  im¬ 
provident  and  improper  use  of  them. 

Section  8,  &  9.  Are  derived  from  the  stat,  9,  Anne  c.  29.  (Rob. 
Dig,  38  •.)  with  such  alterations  only,  as  are  necessary  to  adapt  it  to 
the  scheme  proposed. 

Section  10,  Is  necessary  to  provide  a  convenient  means  for  the  Su¬ 
preme  court  to  exercise  their  jurisdiction  in  such  cases  where  matters 
of  fact  come  into  dispute.  The  plan  appears  to  be  preferrable  to  that 
of  restoring  to  that  court,  the  power  to  try  issues  in  fact  in  such  ca¬ 
ses,  which  is  the  only  alternative. 

Section  il.  Provides  the  form  of  the  judgment  against  the  defen¬ 
dant  in  a  writ  of  Quo  Wa  raito,  and  allows  the  recovery  of  costs 
against  him.  This  last  provision  is  derived  from  the  statute  9  Anne 
c.  0. 

Section  1.  Provides  for  the  recovery  of  costs  by  a  defendant 
where  the  judgment  is  in  his  favour.  It  is  in  part  new,  and  in  part 
derived  from  9  Anne  c.  -0.  See.  5. 

Section  13.  Has  been  already  mentioned.  It  provides  that  the  exe¬ 
cution  of  a  judgment  of  ouster  against  the  defendant,  shall  be  by  a  writ 
of  injunction.  At  common  law  the  execution  is  by  a  writ  of  seizure, 
upon  which  the  Sheriff  returns  a  seizure.  But  this  writ  is  not  always 
issued.  We  think  the  writ  proposed  a  more  intelligible  and  effectual 
mode  of  compelling  compliance  with  the  judgment. 

Section  i-i.  Applies  to  the  case  of  a  judgment  of  ouster  and  ex¬ 
clusion  by  default.  It  has  already  been  mentioned  in  the  remarks 
upon  section  b,  and  the  object  of  it  explained. 

Sections  ie,  &  i6.  Apply  to  writs  of  error  in  such  cases,  It  ap¬ 
pears  to  be  proper  that  the  judgments  of  the  courts  of  Common  Picas 
upon  writs  of  Quo  Warranto  should 'be;  liable  to  revision  as  in  olher 
cases,  but  the  difficult}'  is  to  provide  the  means  of  doing  it,  in  such 
manner  as  to  secure  as  far  as  possible  the  just  rights  of  the  parties. 
In  the  case  of  an  annual  office,  a  writ  or  error  prosecuted  according 
to  the  ordinary  course  of  practice,,  might  be  made  the  means  of  frus¬ 
trating  entirely  a  judgment  of  the  court  of  Common  Pieas  against  a 
defendant.  To  obviate  this  difficulty  the  writ  should  be  made  returna¬ 
ble  forthwith  and  be  determined  at  the  first  term.  This  we  propose 
in  section  !  .  This  provision  will  not  interrupt  the  ordinary  course 
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of  the  business  of  the  Supreme  court  more  than  the  present  practice 
upon  informations  in  nature  of  a  writ  of  Quo  Wan  onto.  This  con¬ 
sideration  may  justify  the  preference  given  over  the  rights  of  other 
suitors  in  that  court.  But  ought  the  writ  of  error  to  supersede  the 
execution  of  the  judgment  against  a  defendant  in  these.cases.  It  may 
safely  be  assumed  that  the  judgment  of  the  court  of  Common  Pleas  is 
at  least  prinajacie  evidence  of  the  right,  and  it  is  certainly  safer  to 
assume  it  as  the  ground  of  a  rule,  tnan  the  opinion  or  affidavit  of  the 
party  suing  a  writ  of  error,  stdl  there  may  be  cases  in  which  the  court 
below  may,  in  the  exercise  of  a  sound  discretion,  think  it  just  to  ap¬ 
ply  the  ordinary  rule  in  cases  of  writs  of  error,  with  these  views  the 
fifteenth, section  is  submitted. 

Section  17.  In  proceedings  upon  writs  of  quo  warranto  it  is  usual 
to  impose  a  fine.  This  in  most  cases  is  merely  nominal.  In  some 
ot  the  states,  the  courts  are  authorised  to  inflict  severe  penalties  for  the 
usurpation  or  abuse  of  corporate  franchises.  It  appeared  to  us  best 
to  confine  the  quo  warranto  to  the  trial  of  the  right,  and  this  proviso  is 
proposed  with  that  view  and  for  the  purpose  of  removing  any  doubt 
which  otherwise  might  exist  in  the  cases  mentioned. 

I?.  Mandamus. 

section  18.  1  he  remainder  of  this  bill  relates  to  writs  of  madamus. 
f  iie  1  t-th  section  extends  jurisdiction,  in  certain  cases,  to  the  courts  of 
Common  Pleas.  The  reason  of  this  alteration  already  has  been  suffi¬ 
ciently  stated. 

Section  19,  Is  designed  to  secure  uniformity  in  the  motive  of  the 
several  courts. 

Sections  20  to  24,  Are  derived  in  substance  from  the  statute  9, 
Anne  c.  20.  as  applied  to  the  Supreme  Court  they  alter  the  practice. 

Sections^  25  &  26,  are  new.  They  are  necessary  to  enable  the 
Supreme  Court  conveniently  to  exercise  their  jurisdiction  when  the 
return  to  the  writ  is  traversed  ;  as  the  law  now  is  the  return  is  taken 
■  y  the  court  to  be  true,  and  the  party  desiring  to  falsify  it,  is  put  to  his 
action  on  the  case  for  a  false  return. 

Sections  27  to  .31,  Are  in  part  new,  and  in  part  derived  from  the 
statute  9,  Anne  c.  20,  and  from  a  recent  statute  in  England. 

Sections  32  &  33,  apply  to  writs  of  error.  The  remarks  made  upon 
sections  15  and  16,  are  in  part  applicable  to  these  sections  ;  but  the 
nature  oi  this  proceeding  require  in  some  respects  different  provisions. 
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AH  AOT 

RELATING  TO  WRITS  OF  QUO  WARRANTO  AND  MAN¬ 
DAMUS. 

It  is  enacted  by  the  Senate  and  House  of  Representatives  of  the 
Commonwealth  of  Pennsylvania  in  General  Assembly  met,  as  fol¬ 
lows  : 

I.  Of  writs  of  Quo  Warranto. 

Section  1.  Writs  of  quo  warranto  may  be  issued  by  the  Supreme 
Court  in  the  form  and  manner  hereinafter  provded,  in  all  cases  in  which 
the  writ  of  quo  warranto ,  at  common  law,  may  have  been  issued  and 
in  which  the  said  court  has  heretofore  possessed  the  power  of  granting 
informations  in  nature  of  such  writ. 

Section  2.  Writs  of  quo  warranto,  in  the  form  and  manner  herein¬ 
after  provided  may  also  be  issued  by  the  several  courts  of  Common 
Pleas,  concurrently  with  the  Supreme  court  in  the  following  cases  to 
wit. 

1.  In  case  any  person  shall  usurp,  intrude  into,  or  unlawfully  Hold 
or  exercise  any  count}"  or  township  office,  within  the  respective  county. 

2.  In  case  any  person  duly  elected  or  appointed  to  any  such  office 
shall  have  done,  suffered  or  omitted  to  do,  any  act  matter  or  thing 
whereby  a  forfeiture  of  his  office  shall  by  law  be  created. 

3.  In  case  any  question  shall  arise  concerning  the  exercise  of  any 
office  in  any  corporation  created  by  authority  of  law,  and  having  the 
chief  place  of  business  within  the  respective  county. 

And  in  any  such  case  the  writ  aforesaid  may  be  issued  upon  the 
suggestion  of  the  attorney  general  or  his  deputy  in  the  respective  county 
or  of  any  person  or  persons  desiring  to  prosecute  the  same. 

4.  In  case  any  association  or  number  of  persons  shall  act  as  a  cor¬ 
poration,  or  shall  exercise  any  of  the  franchises  or  privileges  of  a  cor¬ 
poration  within  the  respective  county,  without  lawful  authority. 

5.  In  case  any  corporation  as  aforesaid,  shall  forfeit  by  misuser  or 
non-user  its  corporate  rights,  privileges  or  franchises,  or  shall  do,  suf¬ 
fer  or  omit  to  do,  any  act,  matter  or  thing,  whereby  a  forfeiture  there¬ 
of  shall  by  law  be  created,  or  shall  exercise  any  power,  privilege  or 
franchise  not  granted  or  appertaining  to  such  corporation. 

And  in  any  such  case,  the  writ  aforesaid  may  be  issued  upon  the 
suggestion  of  the  Attorney  General  or  his  deputy  in  the  respective 
county. 

Section  3.  Whenever  the  Attorney  General  shall  have  reason  to 
believe  that  any  association  as  aforesaid  have  acted  as  a  corporation, 
or  exercised  any  of  the  franchises  or  privileges  thereof  without  lawful 
authority,  or  that  any  corporation  has  forfeited  its  corporate  rights, 
privileges  or  franchises  as  aforesaid,  or  exercised  any  power,  privilege 
or  franchise  not  granted  or  appertaining  to  such  corporation,  it  shall 
be  his  duty  to  tile  or  cause  to  be  filed  a  suggestion  as  aforesaid,  and 
to  proceed  thereon  for  the  determination  of  the  matter. 
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Section  4.  Writs  of  quo  warranto  shall  he  in  the  following  form,  to 

wit : 

County,  ss.  The  Commonwealth  of  Pennsylvania, 

To  the  sheriff  of  said  county,  Greeting: 

We  command  you,  that  you  summon  so  that  be  and 

appear  before  our  court  to  be  holden  at  in  and  for 

the  on  the  day  of  next,  and  then  and  there  to  show  by 

wh  it  authority  claim  to  exercise  the  office  of  in  thq 

county  of  (or  to  show  by  what  authority  he  or  they  exercise 
within  the  said  county  (or  county  of)  the  liberties  and  franchises  fol¬ 
lowing,  to  wit :  (setting  them  forth  or  otherwise,  as  the  case 

may  be ;)  and  have  you  then  there  this  writ.  Witness  &c. 

Section  5.  The  writ,  aforesaid,  may  be  issued  out  of  the  Supreme 
Court  with  the  leave  of  the  said  court,  in  term  time,  or  of  any  judge 
of  the  said  court  in  vacation  ;  and  out  of  the  respective  Court  of  Com¬ 
mon  Pleas,  with  the  leave  of  the  said  court,  in  term  time,  or  of  the 
President  Judge  thereof  in  vacation  ;  and  such  writ  may  be  made  re¬ 
turnable  at  any  time  within  term,  at  the  discretion  of  the  court,  or 
judge  granting  the  same. 

Section  6.  The  writ,  aforesaid,  shall  be  served  at  least  ten  days  be¬ 
fore  the  return  day,  in  the  same  manner  as  a  writ  of  summons  in  a 
personal  action  ;  and  if  the  party  against  whom  such  writ  shall  be 
issued,  shall  not  appear,  judgment  by  default  may  be  taken  without, 
further  process,  in  the  manner  allowed  a  personal  aclion. 

Section  7.  Every  suggestion,  as  aforesaid,  shall  set  forth  the  facts, 
as  fully  as  has  heretofore  been  required  in  information,  aforesaid  :  It 
shall  be  verified  by  affidavit,  and  filed  of  record  in  the  cause  ;  and  in 
every  case  the  name  of  the  person,  at  whese  instance  the  writ  shall 
issue,  shall  be  endorsed  thereon. 

Section  8.  If  it  shall  appear  to  the  court  or  judge  as  aforesaid,  that 
the  several  rights  of  different  persons,  may  be  properly  determined  by 
one  writ;  it  shall  be  lawful  for  such  court  or  such  judge  to  make  such 
order  or  orders  for  the  introduction  or  addition  of  such  persons  into 
the  writ,  or  for  notice  to  such  persons  to  appear  and  take  defence,  as 
shall  be  reasonable  and  just. 

Section  9.  The  defendant  in  such  writ  shall  answer,  plead,  or  de¬ 
mur  to  the  suggestion  filed  as  aforesaid.  He  may  traverse  all  or  any 
of  the  material  facts  contained  therein,  as  in  other  cases ;  and  the 
person  or  persons,  at  whose  instance  such  writ  shall  have  been  issu¬ 
ed,  shall  reply,  take  issue,  or  demur;  and  thereupon  issue  shall  be 
loined  in  due  course,  as  in  other  cases:  And  the  court  shall  make 
such  orders,  from  time  to  time,  in  respect  to  such  pleadings,  as  shall 
expedite  the  decision  of  the  cause,  consistently  with  reasonable  con¬ 
venience  to  the  parties. 

.Section  10.  Whenever  any  issue  of  fact  shall  be  joined  upon  any 
writ  of  quo  warranto  as  aforesaid,  issued  byr  the  Supreme  Court,  in 
any  district,  it  shall  be  lawful  for  the  said  court,  by  an  order  to  be 
made  in  the  cause,  to  direct  such  issue  to  be  tried  in  the  court  of  Com- 
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mon  Please  of  the  county,  in  which  the  matters  complained  of  took 
place,  or  upon  cause  shown,  in  any  other  county  of  such  district : 
And  thereupon,  a  copy  ot  the  proceedings  in  such  cause,  shall  be  cer¬ 
tified  to  the  said  court  of  Common  Pleas;  and  such  issue  shall  be  de¬ 
termined  in  like  manner,  as  issues  ol  facr,  in  causes  originating  in  such 
court;  and  when  judgment  shall  be  rendered  up  n  such  issue  in  the  said 
j;ourt  of  Common  Pleas,  the  same  shall  be  certified  to  the  Supreme 
Court,  who  shall  proceed  thereupon  to  the  final  adjudication  ofthecause. 

Section  II.  If  the  defendant  in  any  quo  warranto  as  aforesaid, 
■whether  a  natural  person  or  persons,  or  a  corporation,  be  found  or 
adjudged  guilty  cf  usurping  or  intruding  into,  or  unlawfully  holding 
or  exercising  the  office,  franchise,  privilege,  or  power  mentioned  in 
such  writ,  the  court  shall  give  judgment  that  such  defendant  be  ousted 
and  altogether  excluded  from  such  office,  franchise,  privelege  or  power, 
and  that  the  Commonwealth  or  party  suing  the  writ,  as  the  case  may 
be,. recover  costs  from  the  defendant. 

Section  12.  If  judgment  be  given  for  the  defendant  in  any  such  writ, 
and  the  proceedings  have  been  instituted  on  the  relation  of  any  private 
prosecutor,  the  court  shall  also  give  judgment  that  the  defendant  re¬ 
cover  his  costs  of  such  relator,  to  be  levied  by  execution  as  in  cases  of 
debt ;  if'the  proceedings  have  been  instituted  by  the  Attorney  General  at 
his  own  instance,  it  shall  be  lawful  for  the  court,  in  their  discretion, 
on  giving  judgment  for  the  defendant,  to  order  that  the  costs  be  paid 
by  the  county  in  which  the  matters  complained  of  were  alleged  to  have 
taken  place. 

Section  13.  If  judgment  of  ouster  and  exclusion,  as  aforesaid,  be 
given  against  any  defendant,  execution  thereof  shall  be  had  by  a  writ 
of  injunction,  which  shall  be  awarded  by  the  court  against  such  de¬ 
fendant,  whether  a  natural  person  or  persons,  or  a  corporation :  such 
injunction  shall  recite  the  judgment  of  the  court,  and  shall  enjoin  the 
defendant  or  defendants  from  exercising  the  office,  franchise,  privilege, 
or  power  mentioned  therein,  and  obedience  thereto  may  be  compelled 
by  attachment  and  sequestration  in  like  manner  as  in  other  cases  of 
injunction. 

Section  14.  If  such  injunction  shall  have  been  issued  upon  a  judg¬ 
ment  rendered  by  default,  as  aforesaid,  the  defendant  therein  may, 
nevertheless,  upon  the  payment  of  costs,  and  reasonable  notice  to  the 
adverse  party,  and  such  other  terms  as  the  court  shall  deem  equitable, 
plead  to  the  suggestion  as  aforesaid  ;  and  thereupon  the  parties  shall 
proceed  to  issue  and  trial,  in  like  manner  as  if  the  defendant  had  ap¬ 
peared  at  the  return  of  the  writ  and  had  pleaded  in  due  course ;  and  if 
judgment  shall  be  rendered  in  favor  of  such  defendant  the  judgment 
by  delault  shall  be  taken  of  and  the  injunction  aforesaid  shall  thence¬ 
forth  be  dissolved. 

Section  15.  It  shall  be  lawful  for  any  person  aggrieved  by  the 
judgment  of  any  court  of  Common  Pleas,  upon  any  writ  of  Quo 
Warranto  as  aforesaid,  to  remove  the  same  by  writ  of  error  into  the 
Supreme  court  for  the  proper  district :  But  it  shall  be  lawful  for  the 
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court  to  which  such  writ  of  error  shall  he  directed,  to  avoid  execution 
as  aforesaid,  notwithstanding  such  writ  of  error,  if  in  the  discretion  of 
the  court,  the  case  shall  appear  to  require  it. 

Section  6.  Every  such  writ  of  error  may  be  made  returnable] 
forthwith,  if  the  Supreme  court  shall  be  in  session,  in  the  proper  dis¬ 
trict,  and  shall  be  heard  decided  by  the  judges  thereof,  at  the  term  to  ] 
which  it  is  returnable. 

Section  17.  Provided ,  That  nothing  herein  contained  shall  debar 
any  prosecution  for  breach  ot  any  act  of  Assembly,  in  relation  to  cor¬ 
porations,  corporate  or  other  officers,  or  persons  acting  as  corpora¬ 
tions  without  lawful  authority. 

II.  Of  Writ  of  Mandamus. 
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Section  18.  The  several  courts  of  Common  Pleas,  the  president 
judgo  being  present,  shall,  within  their  respective  counties,  have  the 
like  power  with  the  Supreme  Court  to  issue  writs  of  mandamus  to  all 
officers  and  magistrates  elected  or  appointed  in  or  for  the  respective 
county,  or  in  or  for  any  township,  district  or  place  within  such  county: 
and  to  all  corporations  being  or  having  their  chief  place  of  business 
within  such  county. 

Section  19.  The  jurisdiction  aforesaid'  shall  be  exercised  in  the 
manner  and  according  to  the  rules  hitherto  observed  and  practised  in 
the  Supreme  Court  of  this  Commonwealth,  except  so  far  as  the  same 
shall  be  altered  by  this  acl. 

Section  20.  Whenever  any  writ  of  mandamus  shall  issue  out  of 
the  Supreme  Court,  or  out  of  any  court  of  Common  Pleas,  the  person 
or  persons  who  by  the  laws  of  this  Commonwealth  ought  to  make  a 
return  to  such  writ,  shall  make  his  or  their  return  to  the  first  writ  of 
mandamus  so  issued. 

Section  21.  It  shall  he  lawful  for  the  person  suing  or  prosecuting 
any  such  writ,  to  demur  or  to  plead  to,  or  traverse  all  or  any  of  the  ma¬ 
terial  facts  contained  in  such  return  ;  and  the  person  or  persons 
making  such  return,  shall  reply,  take  issue,  or  demur;  and  such  other 
and  further  proceeding  may  be  had  thereon,  except  as  hereinafter  pro¬ 
vided,  as  might  be  had  if  the  person  suing  such  writ  h  id  brought  hi.1 
action  for  a  false  return. 

Section  22.  The  said  courts  shall  allow  the  persons  suing  or  defend¬ 
ing  any  such  writ,  respectively,  such  convenient  time  to  make  return, 
plead,  reply,  rejoin  or  demur,  as  shall  be  just  and  reasonable. 

Section  2  .  If  judgment  shall  be  given  for  the  party  suing  the  writ 
a  peremptory  writ  of  mandamus  shall  be  granted  without  delay,  ii 
like  manner  as  if  the  return  had  been  adjudged  insufficient. 

Section  24.  In  the  case  of  a  writ  of  mandamus  issued  by  any  cour 
of  Common  Pleas  as  aforesaid,  if  a  verdict  shall  be  found  for  the  per 
son  suing  such  writ,  and  judgment  be  rendered  thereon,  or  if  a  judg 
ment  shall  be  given  for  him  upon  a  demurrer  or  by  nihil  dicit ,  or  fo 
want  of  a  replication  or  of  any  other  pleading,  he  shall  recover  hi 
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iamages  and  costs  in  the  same  manner  as  he  might  have  done  in  an 
ic t ion  for  a  false  return  as  aforesaid. 

Section  25.  Whenever  any  issue  of  fact  shall  be  joined  upon  the  re- 
.urn  of  any  writ  of  mandamus  as  aforesaid,  issued  out  of  the  Supreme 
lourt  in  any  district,  it  shall  be  lawful  for  the  said  court,  by  an  order 
;o  be  made  in  the  cause,  to  direct  such  issue  to  be  tried  in  the  court 
if  Common  Pleas  of  the  proper  county — and  if  the  case  shall  require 
it,  to  direct  that  the  damages,  if  any,  be  assessed  on  such  trial,  and  the 
proceedings  for  such  purpose  shall  be  the  same  as  are  herein  before 
provided  in  the  case  of  an  issue  of  fact  joined  in  the  Supreme  court 
pon  a  writ  of  quo  warranto. 

Section  26.  Whenever  judgment  shall  be  given  in  the  Supreme 
ourt  in  any  district  upon  a  demurrer  or  by  nihil  dicit,  or  for  want  ol  a 
eplication  or  other  pleading  as  aforesaid,  the  said  court  may  award  a 
writ  of  inquiry  of  damages  to  be  executed  by  the  Sheriff  of  the  pro¬ 
per  county  returnable  to  the  said  court,  and  upon  the  return  of  such 
writ  may  give  judgment  for  the  damages  and  costs. 

Section  27.  If  damages  shall  be  recovered  against  any  person  ma¬ 
king  return  as  aforesaid,  such  recovery  shall  debar  every  other  ac¬ 
tion  for  making  such  return. 

Section  28.  Whenever  a  peremptory  mandamus  shall  be  awarded, 
the  person  suing  out  the  writ  shall  be  entitled  to  costs  as  in  other 
actions,  although  he  should  not  proceed  for  the  recovery  of  damages. 

Section  29.  In  case  judgment  shall  be  given  for  the  person  making 
such  return  to  such  writ,  he  shall  recover  his  costs  of  suit. 

Section  SO.  The  costs  of  the  application  for  a  writ  of  mandamus, 
whether  such  writ  shall  be  granted  or  not,  also  the  cost  of  the  writ  if 
issued  and  obeyed,  or  not  prosecuted  to  judgment,  as  aforesaid,  may 
be  given  or  refused,  according  to  the  discretion  of  the  court. 

Section  31.  The  damages  and  costs  which  shall  be  recovered,  as 
aforesaid,  may  be  levied  by  execution  in  like  mannar  as  damages  and 
costs  recovered  in  other  cases  may  be  levied. 

Section  32.  The  party  aggrieved  by  the  proceedings  had  in  any 
Court  of  Common  Pleas  upon  any  writ  mandamus  may  remove  the 
same,  after  the  first  judgment,  order  or  decree  therein,  by  a  writ  of 
error  into  the  Supreme  Court  as  in  other  cases,  and  such  writ  shall 
operate  as  a  supersedeas  to  an  execution  for  damages  or  costs,  upon 
bail  given  as  in  other  cases.  But  it  shall  be  lawful  for  the  court  to 
which  such  writ  shall  be  directed,  notwithstanding  such  writ  of  error, 
to  award  a  peremptory  writ  of  mandamus,  as  aforesaid,  if  the  case 
shall  in  their  discretion  require  it. 

Section  33.  Every  such  writ  of  error  may  be  made  returnable  forth¬ 
with,  it  the  Supreme  Court  shall  be  in  session  in  the  proper  district ; 
■  and  shall  be  heard  and  decided  by  the  judges  thereof  at  the  terra  to 
which  it  is  returnable.. 


